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1.0  INTRODUCTION: LOCATION, PROJECT COMPATIBILITY AND
DESCRIPTION OF THE PROPOSED ACTION

Pursuant to the New York State Environmental Quality Review Act [6 NYCRR Part 617
(SEQR)], the proposed action discussed in this Full Environmental Assessment Form {EAF)
is the adoption of text amendments to the City of Newburgh Zoning Code to create a
Large-Scale Mixed-Use Development Special Use Permit within the City's Tourist
Commercial (TC-1) District.

1.1 Project Location

The City of Newburgh is located on the western shore of the Hudson River in Orange
County, approximately 60 miles north of New York City. The City is bordered by the Town
of Newburgh to the west and north, the Hudson River to the east and the Town of New
Windsor to the south (see Figure 1). Newburgh is a small, densely setled community,
comprising 3.9 square miles.

The proposed zoning text amendments will only apply within the City's TC-1 Zoning
District and only to parcels located within the TC-1 District that have frontage along
Broadway (see Figure 2: Existing Zoning Map). Of the 310-acres of land zoned TC-1 the
proposed new large-scale mixed-use special use permit would only apply within the 13.8
acres of TC-1 land fronting Broadway located between Concord Street to the east and
Colden Street to the west (see Figure 3:%c escssnsssmmsssssmcsrnncas .}_.......................-..---

1.2  Project Compatibility

The proposed action is consistent with the recommendations made in the 2008 “Plan-It
Newburgh” Sustainable Master Plan and the 2011 City of Newburgh Future Land Use
Plan which was adopted as an addendum to the 2008 Master Plan.

“Plan-It Newburgh” Sustainable Master Plan

The “Plan-lt Newburgh” Sustainable Master Plan, adopted December 8, 2008, describes
the “visions and hopes of the city regarding future growth and development.” Goals,
targets and strategies in the Master Plan outline how the City of Newburgh will
accommedate growth and development until the target date 2040. The objective of the
Master Plan is to direct and guide public and private decisions and actions in a consistent
and logical manner (pg. 8). Specifically, the Master Plan included targets to provide
balance in the City’s zoning districts to accommodate all types of land use, including
mixed-use development and directing that a future land use plan be prepared to assess
where residential development can be accommodated at increased densities in
appropriate areas (Housing Goal 2, pg. 61-62). In addition, the Master Plan called for a
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reduction in off-street parking requirements in traditional mixed-use and business/refail
corridors where adequate off-street parking is within walking distance (Economic
Development Geal 2, pg. 88) as well as a reduction or elimination of front yard setback
requirements to allow for fraditional neighborhood design (Econemic Development Goal
4, pg. 90). The proposed zoning text amendmenis are consistent and compatible with the
recommendations of the 2008 Master Plan and seek to implement, on a limited scale, the
Plan recommendations outlined above.

Future Land Use Plan

Although the Master Plan identified and described issues regarding land use planning, the
document did not specifically contain a future land use component, which provides a
framework for potential future zoning changes. The proposed Future Land Use Plan,
adopted September 12, 2011, supports the goals enumerated in the 2008 Master Plan
and was prepared as an addendum to the plan, pursuant to the New York State General
City Laow §28. The proposed Future Land Use Plan serves as the land use component of
the Master Plan. All land use regulations adopted in the City must be in accordance with
the proposed Future Land Use Plan.

Specifically, the Future Land Use Plan calls for higher density mixed-use development in
the Lower Broadway corridor [See Figure 4: Future Land Use Plan (Opportunity Area |, pg.
15]. The Fulure Land Use Plan states that “there is o significant oppertunity in this area to
promote the re/development of o traditional urban/city neighborhood that has a mix of
uses; is pedestrian oriented; and provides for o diverse public to live, learn, work and
play” {pg. 15). Further, the plan recommends that an increase in mixed-use development
in the Lower Broadway area will promote an urban lifestyle typical of thriving urban areas
where residences, related commercial and entertainment uses support one another and
that by promoting mixed-use development and increasing residential density in this areq,
the City will re-establish a physical and walkable connection between the Broadway
corridor and the waterfront.

The Future Land Use Plan also included revisions to the Zoning Code are proposed to
include “building coverage” standards and Floor Area Ratios (FAR), where appropriate, to
the existing schedules of area and bulk controls. When combined with a height control,
building coverage and FAR control density on any given site. Recommended revisions to
the City’s porking standards and use group definitions os well as to the City's
administrative and enforcement aspects of the Zoning Code are also proposed.
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The Plan recommends zoning changes that support the goal of increasing opportunities
for mixed-use development at increased densities. In the Broadway portion of the existing
TC-1 District, the Plan recommends zoning changes that would permit heights ranging
from 6-8 stories and significant increases in residential densities. The proposed zoning
text amendments are a first step in implementing the lond use and zoning
recommendations contained in the Future Land Use Plan. The proposed aclion is
consistent and compatible with the Future Land Use Plan.

2.0 DESCRIPTION OF THE PROPOSED ACTION

The Newburgh City Council, through the odoption of the proposed action seeks to
support the recommendations to provide opportunities for mixed-use development of an
increased scale and density along the Lower Broadway Corridor expressed in both the
2008 Master Plan and 2011 Future Land Use Plan. The proposed zoning text
amendmenis are compatible with both the Master Plan and Fulure Land Use Plan.
Specifically, the City Council is proposing emendments to the City Zoning Code (§300-38
and §300 Attachment 8) adding a new special use permit subject to review and approval
by the City Council to permit new large-scale mixed-use developments within the TC-1
District.

The proposed zoning ftext amendments would create a new “large-Scale Mixed-Use
Development” Special Use Permit within the City's existing TC-1 District. The purpose of
this special use permit is to facilitote the redevelopment of vacant or underutilized
properties along the Lower Broadway Corridor with a mix of vibrant residential and
commercial uses. This new special use permit would be added fo the Schedule of Use and
Bulk Regulations for the TC-1 District (§300 Attachment 8). In order to apply for a large-
scale mixed-use development special use permit an applicant would have to meet the
following area and bulk requirements:

e  Only applicable o TC-1 zoned lots with frontage on Broadway;

* Projects may extend from Broadway through the length of the block to the next
public street, irrespective of the zone, provided that the portion outside the TC-1
zone is part of a unified development parcel with frontage on Broadway;

» 20,000 square foot minimum lot size;

s+ 100 foot minimum lot width;

¢ 15 foot minimum front yard and up to a 5 foot side yard, subject to reduction or
elimination at the discretion of the City Council;

e 20 foot minimum rear yard; and

e Maximum building height of 65 feet/6 stories within 200 feet of Broadway and 45
feet/4 stories beyond 200 feet.
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In addition, a new special use permit section (§300-38) has been added within the Zoning
Code 1o allow lorge-scale mixed-use developments within the TC-1 District. This section
sets forth the power, applicability, conditions to be fulfilled and the standards that must be
met in order to qualify for a large-scale mixed-use development special use permit. The
conditions and standards set forth in this section are similar fo other special permit uses in
the City, except that this special use permit con only be granted by the City Council; all
other special permit uses in the City are subject to review and approval by the Planning
Board. The approval authority for this special permit use has been placed with the City
Council in recognition of the importance of the Lower Broadway Corridor to the City as a
whole, as well as the potential benefits these types of large-scale projects could have on
the City. The proposed zoning text also includes provisions for shared parking and grants
the City Council the authority to modify parking requirements based on a parking analysis
that demonstrates that the parking demands of a proposed development can be met
through the provision of fewer spaces than those required by the City’s off-street parking
regulations. Finally, the City Council may also allow up to 25% of the required parking
spaces to be provided af an off-site location within 300 feet of the project site.

See Appendix A for the proposed Zoning Text Amendments.

3.0  ANALYSIS OF DEVELOPMENT POTENTIAL

Based on a review of the TC-1 zoned lots with frontage along Broadway, it is projected
that only two potential development sites exist that are likely to be developed under the
proposed special use permit. These two sites, shown on Figure 5, are both currenily
vacant and meet all of the dimensional requirements set forth in the proposed zoning text
amendments. Additional large-scale mixed-use development sites may exist, but due fo
current ownership constraints, their redevelopment would require assembling numerous
parcels from multiple properly owners which would most likely serve to hinder this type of
large-scale development. Small scale mixed-use developments are currently permitted
within the TC-1 District as-of-right.

Since the special use permit process for o large-scale mixed-use development will be
discretionary and based on a review of site specific development plan, the exact number
of future potential residential units and commercial square footage cannet be determined
with cerfainty at this time. However, based on a cursory review of the two potential
development sites illustrated in Figure 5, which fotal approximately 105,600 square feet,
it is estimated that redevelopment of these parcels could result in approximately 144
residential units and 19,500 square feet of commercial space. This estimate assumes a
30% building coverage and groundfloor retail uses fronting Broadway. In addition, this
estimate assumes a 6-story building within 200 feet of Broadway tapering down to a 4-
story building beyond 200 feet of Broodway.

Large-Scale Mixed-Use Development Special Use Permit EAF 8
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This potential increase in density along the Broadway Corridor and the resultant potential
increase in population, could result in impacts to the City’s infrastructure, including water,
sewer, and transportation systems. Given that special use permits are not granted as-of-
right, any site specific proposal for o large-scale mixed-use development would be
required to comply with the special use permit standards set forth in the proposed zoning
text amendments as well as all existing standards set forth in the City's Zoning Code,
including site plan review as well site specific review under SEQR. Therefore, the exact
number and unit type of residential units and associated parking requirements, the
projected future population, and breakdown of commercial space cannot be determined.
However, when festing the implications of new zoning, a realistic market based approach
and demographic based projection of what the likely population that could result is an
important benchmark.

Within this context, it is important to look at Newburgh's population over time, as well as
to project anticipated future growth within the City over the nexi 10 years. Table 1 below,
presents the City’'s population, as reported by the US Census, since 1940. As this table
demonstrates, the City's population peaked in 1950 and steadily declined by 27% over
the following 30 years. Since the 1980s the City’s population has grown, but is still 9.7%
lower than the 1950 historic high.

Table 1: City of Newburgh Population

Year - opulation | % Change from Previous -
1240 -

1950 31,956 2.3%

1960 30,979 -3.1%

1970 26,219 -15.1%

1980 23,438 -10.6%

1990 26,454 12.9%

2000 28,259 6.8%

2010 28,866 2.1%

% Change 1950 - 2010: -9.7%

Source: US Bureau of the Census. hitp://vwww.census.gov/prod/wwwiabs/decennial

Using population growth projections generated by Orange County', and adjusting for the
actual 2010 US Census data, the City of Newburgh is only projected to grow to 29,410

'"The Orange County Planning Department generated population projections using four different
methodologies for each of the County’s municipalities. For Newburgh, depending on the
methodology used, the County projected growth rates of -0.03%, 0.07%, 0.09%, and 0.17%. To
he conservative, the highest projected growth rate of 0.17% has been used in this analysis.
http://www.orangecountygov.com/filestorage/124/1362/3210/Municipal_Population_Projections
Comparison_Sheet.pdf
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residents by 202, an increase of only 1.9% over the next 10 years and still 8.0% below the
1950 population high. The City's overall infrastructure is able to reasonably sustain the
small impact of the proposed zoning texti amendmenis as any increase in population
reasonably anticipated fo occur over the next 10 years would be below the peak 1950
numbers.

However, in part, the purpose of the zoning fext amendments is to foster development
along the Lower Broadway Corridor that could in turn result in related increases in
population density. This possible increase in density could result in impacts to the City's
infrastructure as discussed below’.

Water

The City of Newburgh’s water supply is from the Washington Loke reservoir, located ot
the intersection of Route 300 and Little Britain Road, in the Town of New Windsor. The
Washington Lake Reservoir was consiructed in 1907 and holds approximately 1.5 billion
gallons of water. An emergency water supply source from the NYC Catskill Aqueduct is
also available. Raw water from the reservoir is conveyed to the City's water filiration plant
through @ 30-inch diameter water main. The City's water filiration plant has the ability 1o
treat approximately ¢ million gallons of water per day {MGD} and its current average
daily demand is 4.2 MGD. The plant employs a series of mechanical and chemical
treatments to remove color, odor, and tastes along with organic material, dirt, and
particles. The water then passes through o series of sand filters; chlorine is added for
disinfection; fluoride is added to help promote socund dental health; ond corrosion
inhibitors are odded to reduce the corrosive effects of water on pipes and plumbing.
Once treated, the water is pumped to the distribution system.

The City water system is comprised of two zones, the high service zone, which services
properties north of Broadway and west of Lake Street, and the low service zone, which
services the remainder of the City, including Lower Broadway. The high service district is
serviced by two water storage tanks, a one (I) million gallon tank located on Brady
Avenue and a one and one half (1.5} million gallon tank located on Marne Avenue. A
small pumping station is located on Marne Avenue to boost the pressure for residence
located around the base of the tank {University Heights neighborhood in the vicinity of
Mount St. Mary’s College). The two tanks are fed by the Marne Avenue/Carter Street
Pumping Station, which draws water from the low service district.

2 The analysis in this section is based in part on the analysis contained in the June 2008
Preliminary DEIS for “The Newburgh Waterfront Redevelopment Project Preliminary DEIS,”
prepared by Saccardi & Schiff, Inc. as well as on an October 15, 2010 meeting between BFJ
Planning and Craig Marti, Newburgh City Engineer.

Large-Scale Mixed-Use Development Special Use Permit EAF 11
March 25, 2013




The low service district is serviced by two (2) water storage tanks. The first tank is a two (2}
million gallon tank located near the water treatment plant on Litile Britain Rood. A second
two (2) million gallon tank is located on Ellis Avenue. The high water level of the tanks is
at approximately 275 #.

Water distribution for the City is through approximately 80 miles of water mains ranging
from 4 inches to 30 inches in diameter. The mains within the City are, for the most part,
inferconnected for improved hydraulic characteristics and decrease of minor losses, The
distribution system provides domestic water and fire demand for residents within the water
district.

As demonstrated there is not a significant constraint on serving the entire City with water.
The water demand of the City would have to more than double (o 100% increase in
demand) before any constraints to the design capacity of the City’s water filtration plant
would occur. As the population of Newburgh is only projected to grow by approximately
1.9% over the next ten years, even if the zoning text amendments result in an increase in
density along Lower Broadway, no impact to the City’s water supply are anticipated.

According to the Newburgh City Engineer, the issue with water is not one of capacity, but
rather has to do with water pressure in cerfain paris of the City, in particular the University
Heights section. Water pressure is not an issue for areos along Lower Broadway which
may increase in density as a result of proposed zoning text amendments.

Sanitary Sewer

The City of Newburgh is serviced by the City of Newburgh wastewater treatment plant
(WWTP), located in the southern portion of the waterfront, off of Martin Luther King
Boulevard. The WWTP has a dry weather capacity of nine (9) million gollons per day
(MGD}; 3.8 MGD are reserved for the Town of Newburgh and 5.2 MGD are available for
the City of Newburgh. The plant currently operates ot an average daily flow rate of
approximately six (6) MGD, of which 1.6 MGD is generated by the Town of Newburgh.
Based on the current flow rates, approximately 3 MGD of remaining plant capacity is
available for use by the City of Newburgh and available to meet the needs of any future
population generated by the proposed zoning text amendments; a 68% increase in
demand would need to occur before the WWTP would reach dry weather capacity.

Traffic and Parking

The adoption of the proposed zoning text amendments does not appear to result in
significant traffic issues along Broadway. Localized impacts at specific intersections may
occur as part of implementation of future projects seeking the proposed special use
permit, but these would be addressed during site specific review of future actions under

Large-Scale Mixed-Use Development Special Use Permit EAF 12
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SEQR. The Newburgh Waterfront Redevelopment Project proposed the development of
approximately 1,170 residential units, a 150-room hotel, 100,000 square feet of office
space, and 140,000 of retail space to be located in the area just west of the TC-1 District
parcels with frontage along Broadway.

The traffic study, prepared by Saccardi & Schiff, Inc. as part of the Preliminary Draft
Environmental Impact Statement (DEIS) for the Waierfront Redevelopment Project found
that the proposed development program outlined above would have an impact on the
operation of the road network in the areq, including slight changes in the level of service
at the intersections of Broadway and Robinson Avenue, Robinson Avenue and South
Street, Robinson Avenue and Plank Road, and North Street and Balmville Road. The DEIS
did provide mitigation measures for these localized intersection impacts; these measures
should be considered, and implemented, if deemed appropriate, as part of the SEQR
review of future development projects seeking the large-scale mixed-use development
special use permit, if deemed applicable.

In addition fo on-street metered parking that is available on most of the streets located
within the vicinity of the Lower Broadway Corridor, the City of Newburgh currently hos a
significant amount of off-street parking. Much of the off-street parking is located in close
proximity o Broadway and Martin Luther King Jr. Boulevard. Currently there is
approximately 22 acres of parking east of Route 9W, roughly 13 acres of which is located
east of Liberty Street within close proximity to Broadway and the TC-1 District.

As demonstrated above, Newburgh has the water capacity, sewer capacity and street
network capacity to sustain a substantial amount of growth. In the case of Newburgh, the
population has slightly increased over the last 30 years, but is still 9.7% below its 1950
historic peak. In addition, using the most aggressive growth rate provided by the County,
the population is only projected to grow by 1.9% over the next 10 years; which is sill
8.0% below the historic peak. Therefore, the limited growth that might realistically be
expected to occur can be accommodated by the City's existing infrasfructure.

Further, as special use permits are not granted as-of-right, any site specific large-scale
mixed-use development proposal would be required fo comply with the special use permit
standards set forth in the proposed zoning text amendments as well as oll existing
standards set forth in the Cily’s Zoning Code, including site plan review as well site
specific review under SEQR.

Large-Scale Mixed-Use Development Special Use Permit EAF 13
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4.0 FULL ENVIRONMENTAL ASSESSMENT FORM

This EAF evaluates the potential for environmental impacts to be created by the adoption
of amendments to the City of Newburgh Zoning Code to create a Large-Scale Mixed-Use
Development Special Use Permit within the City’s Tourist Commercial {TC-1} District. This
legislative action is generic in nature, not site-specific, and does not directly result in any
physical changes to the environment. Part 1 of the Full EAF is designed for a site specific
action rother than area-wide or generic proposals. As a result, many of the questions in

Part 1 are not relevant to the proposed action and have been answered “not applicable”
or “NA."
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PART 1--PROJECT INFORMATION
Prepared by Project Sponsor

NOTICE: This document is designed to assist in determining whether the action proposed may have a significant effect on the
environment. Please complete the entire form, Parts A through E. Answers to these questions will be considered as part of the
application for approval and may be subject to further verification and public review. Provide any additional information you believe
will be needed to complete Parts 2 and 3.

It is expected that completion of the full EAF will be dependent on infermation currently available and will not involve new studies,
research or investigation. If information requiring such additional work is unavailable, so indicate and specify each instance.

Name of Action Adoption of Amendments to the TC-1 Zoning District to allow a Large-Scale Mixed-Use Development Special Use Permit

Location of Action (include Street Address, Municipality and County)

Broadway between Concord Street and Grand Street, City of Newburgh, Orange County, NY 12550

Name of Applicant/Sponsor City of Newburgh City Council

Address City Hall, 83 Broadway

City / PO Newburgh State NY Zip Code 12550-5617

Business Telephone (845) 569-7301

Name of Owner (if different) N/A

Address

City / PO State Zip Code

Business Telephone

Description of Action:

Pursuant o the New York State Envirommental Quality Review Act [6 NYCRR Part 617 {(SEQR)], the proposed action discussed in this
Full Environmental Assessment Form (EAF) is the adoption of text amendments to the City of Newburgh Zoning Code to create a
Large-Scale Mixed-Use Development Special Use Permit within the City’s Tourist Commercial (TC-1) District. The purpose of this
special use permit is to facilitate the redevelopment of vacant or underutilized properties along the Lower Broadway Corridor with a mix
of vibrant residential and commercial uses. This new special use permit would be added to the Schedule of Use and Bulk Regulations for
the TC-1 District (§300 Attachment 8). Please see the attached project description for a detailed discussion of the proposed action.

16



Please Complete Each Question--Indicate N.A. if not applicable

A. SITE DESCRIPTION

Physical setting of overall project, both developed and undeveloped areas.

1. Present Land Use: | ¥ | Urban r:l Industrial Commercial D Residential (suburban) D Rural {non-farm}

E Forest Agriculture Other mixed-use, vacant

2. Total acreage of project area; ____13.8 acres.
APPROXIMATE ACREAGE PRESENTLY AFTER COMPLETION
Meadow or Brushland (Non-agricultural) N/A acres N/A acres
Forested N/A acres N/A acres
Agricuitural {Includes corchards, cropland, pasture, etc.) N/A acres —N/A acres
Wetland (Freshwater or tidal as per Articles 24,25 of ECL) N/A acres — N/A acres
Water Surface Area N/A acres N/A acres
Unvegetated (Rock, earth or fill} N/A acres N/A acres
Roads, buildings and other paved surfaces N/A acres N/A acres
Other (Indicate type) vacant N/A acres N/A_ acres

3. What is predominant soil type(s) on project site? Urban Land

a. Soil drainage: Well drained % of site Moderately well drained % of site.

N/A |__|Poorly drained % of site

b. If any agricultural land is involved, how many acres of soil are classified within soil group 1 through 4 of the NYS Land
Classification System? _____N/A acres (see T NYCRR 370).

4, Are there bedrock outcroppings on project site? E Yes No
a. What is depth to bedrock N/A (in feet)
5. Approximate percentage of proposed project site with slopes:  N/A

| v |0-10% % 10- 15% % 115% or greater %

6. Is project substantiaﬁ% contiguous to, or contain a building, site, or district, listed on the State or National Registers of

Historic Places? Yes No

7. s project substantially contiguous to a site listed on the Register of National Natural Landmarks? EYes No
8. What is the depth of the water table? >6.5 (in feet)
9. Is site located over a primary, principal, or sole source aquifer? Eves No

10. Do hunting, fishing or shell fishing opportunities presently exist in the project area? E Yes E No

16



11,

12.

13.

14.

15.

16.

Does project site contain any species of plant or animal life that is identified as threatened or endangered? EY&S D No

According to:

Not known. The proposed action is generic in nature and will not result in any direct impacts to piant or animal species; however, the TC-1 District is predominantly
comprised of urban developed land and formerly developed vacant land. The potential for threatened or endangered species limited.

Identify each species:

There are no state-designated Significant Coastal Fish and Wildlife Habitats located within Newburgh.

Are there any unigue or unusual land forms on the project site? (i.e., cliffs, dunes, other geolegical formations?

Yes El No

Describe:

N/A

Is the project site presently used by the community or neighborhood as an open space or recreation area?
D Yes No
If yes, explain:
Does t.h‘.e prese.nt site include scenic views known to be important to the community? EYes ENO
Newburgh's View Preservation District regulations identify the following view planes for protection: Grand and Washington Streets,
Washington's Headquarters, Broadway and Colden Street, Grand and Second Streets, Public Library, First and Grand Streets.
Streams within or contiguous to project area:

None.

a. Name of Stream and name of River to which it is tributary

l.akes, ponds, wetland areas within or contiguous to project area:

None.

b. Size (in acres):

17




17. Is the site served by existing public utilities? Yes D No

k Yes D No N/A

b. If YES, will improvements be necessary to allow connection? EYGS No

a. If YES, does sufficient capacity exist to allow connection?

N/A

district certified pursuant to Agriculture and Markets Law, Article 25-AA, Section 303 and
No

18. Is the site located in an agricultural
3047 L |Yes

19. Is the site located in or_substantially contiguous to a Critical Environmental Area designated pursuant to Article 8 of the ECL,
and 6 NYCRR 6177 [_|Yes No

20. Has the site ever been used for the disposal of solid or hazardous wastes? DYes No

B. Project Description N/A*

1. Physical dimensions and scale of project {fill in dimensions as appropriate).

a. Total contiguous acreage owned or controlled by project sponsor: N/A acres.

b. Project acreage to be developed: N/A acres initially; N/A acres ultimately.

c. Project acreage to remain Undeveloped; /A acres.
d. Length of project, in miles: N/A (if appropriate) |

e. If the project is an expansion, indicate percent of expansion proposed. _ N/A %
f. Number of off-street parking spaces existing  N/A : proposed N/A
g. Maximum vehicular trips generated per hour: N/A (upon completion of project)?

h. If residential; Number and type of housing units: n/A

One Family Two Family Multiple Family Condominium
Initially
Ultimately
i. Dimensions (in feet} of largest proposed structure: N/A_ height; N/A width; N/A length.
J+ Linear feet of frontage alang a public thoroughfare project will occupy is? N/A Tt
2. How much natural material (i.e. rock, earth, etc.) will be removed from the site? N/A tons/cubic yards.

N/A

3. Will disturbed areas be reclaimed Yes

a. If yes, for what intended purpose is the site being reclaimed?

b. Wil topsoil be stockpiled for reclamation? D Yes E No
c.  Will upper subsoil be stockpiled for reclamation? ' Yes D No
4. How many acres of vegetation (trees, shrubs, ground covers) will be removed from site? N/A acres,

*The proposed action is the adoption of a Zoning Text Amendments tc the City's TC-1 District to aflow a new special use permit with respect to farge-scale mixed-use develcpments. This legislative acticn
is generic in nature, not site-specHic, and does does not directly result in physical changes to the environment. Thus, project-related impacts assumed by the EAF are generally not applicable or variable
dependent on location within the City.
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5. Will any mature forest (over 100 years cld) or other locally-important vegetation be removed by this project?

D Yes

6. If single phase project: Anticipated period of construction: _N/A months, (including demolition)

7. If multi-phased:

a. Total number of phases anticipated (number}
b. Anticipated date of commencement phase 1: month year, (including demolition)
¢. Approximate completion date of final phase: month year,

d. Is phase 1 functionally dependent on subsequent phases? E’ Yes No

Yes ENO N/A

8. Wil blasting occur during construction?
9. Number of jobs generated: during construction N/A ; after project is complete N/A
10. Number of jobs eliminated by this project None .

11. Will project require relocation of any projects or facilities? EYes No N/A

If yes, explain:

12. Is surface liquid waste disposal involved? E Yes No N/A

a. If yes, indicate type of waste (sewage, industrial, etc) and amount

b. Name of water boedy into which effluent will be discharged

13. Is subsurface liquid waste disposal involved? Yes E No  Type

14. Will surface area of an existing water body increase or decrease by proposal? Yes No

It yes, explain:

15. Is project or any portion of project located in a 100 year flood plain? E Yes ENO

16. Will the project generate solid waste? Yes E No N/A
a. If yes, what is the amount per month? tons
b. If yes, will an existing solid waste facility be used? E Yes E No

c. [If yes, give name ; location

d. Will any wastes not go into a sewage disposal system or into a sanitary landfill? EYes E No
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e. If yes, explain:

17. Will the project involve the disposal of solid waste? EYES ENO

a. If yes, what is the anticipated rate of disposal? tons/month.

b. If yes, what is the anticipated site life? years.

18. Will project use herbicides or pesticides? EYBS No N/A

19. Will project routinely produce odors (more than one hour per day)? DYes ENO N/A

20. will project produce operating noise exceeding the local ambient noise levels? Yes DNO N/A
21. Will project result in an increase in energy use? D Yes No N/A

If yes, indicate type(s)

22, If water supply is from wells, indicate pumping capacity __ N/A  gallons/minute.

23, Total anticipated water usage per day ___N/A, gallons/day.

24. Does project involve Local, State or Federal funding? D Yes No

If yes, explain:
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25. Approvals Required:
Type

City Council - Resolution to

Submittal Date

City. Town, Village Board E Yes

Amend Zoning Text

Referral to Newburgh

) Planning Board
City. Town, Village Planning Board Yes =

Referrals to adjoining
municipalities: Town of

Newburgh, Town of New
Windsor
City, Town Zoning Board ElYes E No
City, County Health Department . Yes No
r Referral to County Planning
Other Local Agencies Yes E No
Department

Other Regional Agencies EYES No

State Agencies Yes E No

Federal Agencies Yes No

C. Zoning and Planning Information
1. Does proposed action involve a planning or zoning decision? EYBS E No
If Yes, indicate decision required:

E Zoning amendment D Zoning variance Newd/revision of master plan

w . I~
D Site plan Special use permit Resource management plan

D Subdivision
E Other
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8.

9.

What is the zoning classification(s) of the site?

TC-1 Tourist Commercial

What is the maximum potential devefopment of the site if developed as permitted by the present zoning?

Approximately 937,759 square feet.

What is the proposed zoning of the site?

N/A.

What is the maximum potential development of the site if developed as permitted by the proposed zoning?

N/A.

Is the proposed action consistent with the recommended uses in adopted local land use plans? EYes No

The Propose Zoning Text Amendments are consistent with both the 2011 Future Land Use Plan and the 2008 Sustainable
Master Plan.

What are the predominant fand use(s) and zoning classifications within a ¥4 mile radius of proposed action?

Uses within a 1/4-mile include residential, office, commercial and institutional zones.

Zoning districts include: C-1 Neighborhood Retail and Residential, C-2 General Business, RC Civic Center and Residential
District, R-2 Two-family Residential, PO-1 Office and Medical Technology, and R-1 One-Family Residential.

Is the proposed action compatible with adjeining/surrounding land uses with a ¥ mile? EYes No

If the proposed action is the subdivision of land, how many lots are proposed? No

a.  What is the minimum [ot size proposed?
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10. Will proposed action require any authorization{s) for the formation of sewer or water districts? ﬁ Yes E No

11. Will the proposed action create a demand for any community provided services {recreation, education, police, fire protection?

E Yes No

a. If yes, is existing capacity sufficient to handle projected demand? Yes No
12. Will the proposed action result in the generation of traffic significantly above present levels? Yes No
a. If yes, is the existing road network adequate to handle the additional traffic. Yes No

D. [nformational Details

Attach any additional information as may be needed to clarify your project. If there are or may be any adverse impacts
associated with your proposal, please discuss such impacts and the measures which you propose to mitigate or avoid them.

E. Verification

| certify that the information provided above is true to the best of my knowledge.

Applicant/Sponsor Name Sarah K. Yackel Date March 25,2013

Signature /g;/p’?gméﬂ K* / 2z %/
/

Title  Associate Principal, BFJ Planning

If the action is in the Coastal Area, and you are a state agency, complete the Coastal Assessment Form before proceeding with this
assessment.
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Article VII. SPECIAL USE PERMITS
§ 300-35. Special uses.
§ 300-36. Procedures.
§ 300-37. Standards for individual special uses.
§ 300-38. Large-Scale Mixed-Use Development Special Use Permit
ard-§ 300-39. {Reserved)

§ 300-35. Special uses.

A, Power, The Planning Board shall have the power to hear and decide on applications to permit the
proper integration into the community of uses which may be suitable only in specific locations in a
zone or only if such uses are designed and laid out on the site in a particular manner, provided that
this chapter otherwise permits such uses subject to the validation of the Planning Board.

B. Conditions to be fulfilled. In applying for a special use permit, the applicant need not demonstrate
hardship, since the basis for the action is general benefit to the City as a whole. In granting a special
use permit, the Planning Board, with due regard to the nature and condition of all adjacent structures
and uses, the zone within which the same is located, the Master Plan, the Local Waterfront
Revitalization Program (LWRP} and any relevant urban renewal plans, shall find all of the following
general conditions to be fulfilled:

{1) The use requested is listed among the special uses in the zone for which application is made.
{2} The special use is essential or desirable to the public convenience or welfare.

(3) The special use will not impair the integrity or character of the zone or adjoining zones nor be
detrimental to the health, morals or welfare.

{4) The special use will be in conformity with the Master Plan.
{5]) Consistency with policies.
{a) The special use, if undertaken within the waterfront area, will be consistent with the LWRP
policies, standards and conditions, which are derived from and further explained and described

in Section Il of the City of Newburgh LWRP,

[1] To revitalize deteriorated and underutilized waterfront areas (Policies 1, 1A, 1B, 1C, 1D and
1E).

2] To retain and promote commercial and recreational water-dependent uses (Policy 2}.

[3] To strengthen the economic base of smaller harbor areas by encouraging traditional uses and
activities (Policies 4 and 4A).

[4] To ensure that development cccurs where adequate public infrastructure is available to reduce
health and pollution hazards {Policy 5).

[5] To protect significant and locally important fish and wildlife habitats from human disruption
and chemical contamination (Policies 7, 7A, 8 and 8A).




[6] To maintain and expand commercial fishing facilities to promote commercial and recreational
fishing opportunities {Policies 9, 9A and 10).

[71 To minimize flooding and erosion hazards through nonstructural means, carefully selecting
long-term structural measures and appropriate siting of structures {Policies 11, 11A, 12, 13,
14, 16, 17 and 28).

[8] To safeguard economic, social and environmental interests in the coastal area when major
actions are undertaken {Policies 18 and 18A).

[9] To maintain and improve public access to the shoreline and to water-related recreational
facilities while protecting the environment (Policies 2, 19, 19A, 20, 204, 21, 21A, 21B, 22 and
22A).

[10] To protect and restore historic and archaeological resources (Policies 23 and 23A).

[11] To protect and upgrade scenic resources (Policy 25).

12] To site and construct energy facilities in a manner which will be compatible with the
environment and contingent upon the need for a waterfront or water location {Policies 27, 29

and 40).

[13] To prevent ice management practices which could damage significant fish and wildlife and
their habitat (Policy 28).

[141 To protect surface and groundwater from direct and indirect discharge of pollutants and from
overuse (Policies 30, 31, 33, 34, 35, 36, 36A, 37 and 38).

[15] To perform dredging and dredge spoil in a manner protective of natural resources (Policies 15
and 35).

[16] To handle and dispose of solid and hazardous wastes and effluents in a manner which will not
adversely affect the environment nor expand existing landfills (Policies 39 and 39A).

{17] To protect air quality {Policies 41, 42 and 43).
18] To protect freshwater wetlands (Policy 44).

{b) The Planning Board wili consider the recommendations of the Waterfront Advisory Committee
when determining consistency with the above policies.

C. Factors to be considered. In making such determination, the Planning Board shall give consideration to
any or all of the following as they may be appropriate:

{1) The character of the existing uses and the probable development of uses in the district and the
peculiar suitability of such district for the location of any of such permissive uses.

[2) The conservation of property values and the encouragement of the most appropriate uses of land.



{3} The effect that the locaticn of the proposed use may have upon the creation of or undue increase of
vehicular traffic congestion on public street or highways.

{4) The availability of adequate and proper public or private facilities for the treatment, removal or
discharge of sewage, refuse or other effluent, whether liquid, solid, gaseous or otherwise, that may
be caused or created by or as a result of the use.

{5) Whether the use or materials incidental thereto or produced thereby may give off obnoxious gases,
odors, smoke or soot.

{6) Whether the use will cause disturbing emission of electrical discharges, dust, light, vibration, noise
or radioactivity.

{7} Whether the operations in pursuance of the use will cause undue interference with the orderly
enjoyment by the public of parking or of recreational facilities, if existing, or if proposed by the City
or by other competent governmental agency.

{8) The necessity for bituminous-surfaced space for the purpose of off-street parking of vehicles
incidental to the use and whether such space is reasonably adequate and appropriate in area and
design and can be furnished by the owner of the plot sought to be used within or adjacent to the
plot wherein the use shall be had.

{9) Whether a hazard to life, limb or property because of fire, flood, erosion or panic may be created by
reason of or as a result of the use, by the structures to be used therefor, by the inaccessibility of
the property or structure thereon for the convenient entry and operation of fire and other
emergency apparatus or by the undue concentration or assemblage of persons upon such plot.

(10) Whether the use of the structures to be used therefor will cause an overcrowding of land or undue
concentration of population.

{11} Whether the plot area is sufficient, appropriate and adequate for the use and the reasonably
anticipated operation and expansion thereof.

(12} Whether the use to be operated is unreasonably near to a church, school, theater, recreational
area or other place of public assembly.

D. Planning Board action. The Board may approve, approve with modifications, or disapprove any
application for a special use permit. The Planning Board shall have the authority to impose such
reascnable conditions and restrictions as are directly related to and incidental to the proposed special
use permit and may be necessary in the Board's opinion to meet the objectives herein set forth. Upon
its granting of said special use permit, any such conditions must be met in connection with the
issuance of permits by applicable enforcement agents or officers of the City.

{1} Such conditions may include a time limitation.
{2) Conditions may be imposed which require that one or more improvements be done before the use

requested can be initiated; for example, that a solid board fence be erected entirely around the
site to a height of six feet before the use requested is initiated.




{3} Conditions of a continuing nature may be imposed. For example, exterior loudspeakers shall not be
used between the hours of 10:00 p.m. and 9:00 a.m,

{4) The Planning Board may establish a schedule of inspection to be conducted by the Building
Inspector to determine continued compliance with this chapter and any conditions of the special
use permit.

E. Reversion to permitted use. Whenever all the conditions required are of such type that they can be
completely and permanently satisfied, the administrative official, upon request of the applicant, may,
if the facts warrant, make a determination that the conditions have been satisfied and enter said
determination on the file copy of the special use permit. Thereafter, said special use, provided that it
continues to meet the other requirements of the chapter, will be treated as a permitted use.

F. Compliance with other codes. Granting of a special use permit does not exempt the applicant from
complying with all of the requirements of building codes and other ordinances.

G. Revocation. In any case where the conditions of a special use permit have not been or are not being
complied with, the administrative official shall give the permittee notice of intention to reveke such
permit at least 10 days prior to a Planning Board review thereon. After conclusion of the review, the
Planning Board may authorize the administrative official to revoke such permit.

H. Expiration. In any case where a special use permit has not been exercised within the time limit set by
the Planning Board, or within one year if no specific time limit has been set, then, without further
action, the permit shall be nuli and void. "Exercised,” as set forth in this section, shall mean that
binding contracts for the construction of the main building have been let or, in the absence of
contracts, that the main building is under construction to a substantial degree or that prerequisite
conditions involving substantial investment are contracted for, in substantial development, or
completed (sewage, drainage, etc.). When construction is not a part of the use, "exercised" shall
mean that the use is in operation in compliance with the conditions set forth in the permit.

§ 300-36. Procedures.

The powers and duties of the Planning Board shall be exercised in accordance with the procedures set
forth in this article plus the following additional procedures:

A. Strict compliance. The Planning Board shall act in strict accordance with the procedures specified by
law and by this chapter.

B. Fees. All applications made to the Planning Board shall be accompanied by the fee established by the
City Council as provided for in § 300-83. The Board may, in its discretion, return to the applicant part
or all of the fee paid by him in the event that his appeal is under § 300-78 hereof and is partially or
wholly successful. The fees filed in connection with applications under § 300-35 shall not be
returnable regardless of the disposition of the case by the Planning Board.

C. Submission. An application for a special use permit shalt be submitted to the Planning Board office on
the last business day of the month preceding the month in which the application is to be heard.

D. Contents of applications. Each application shall fully set forth the circumstances of the case. Every
application shall refer to the specific provision of the chapter involved.




E. Site plan required. Application for a special use permit shall require site plan approval in accordance
with the site plan regulations contained in this chapter, except that the Planning Board may waive
site plan approval for a special use permit application that will involve no physical alteration or
disturbance to a site. At a minimum, the application for a special permit use shall be accompanried by
a plan showing the size and location of the lot, and the location of all buildings and proposed
facilities, including access drives, parking areas, and all streets within 200 feet of the lot lines.

E. Public hearings. The Planning Board shall conduct a public hearing within 62 days from the day a
complete application is received by the Planning Board. At least 10 days prior to such hearing the
Secretary of the Board shall mail, by regular mail, at the applicant's expense, a notice of such hearing
and of the substance of the application to the owners of all properties within 300 feet of the exterior
boundaries of the property affected by the application. At least 10 days prior to such hearing, the
Secretary of the Planning Board, at the expense of the applicant, to be paid in advance, shall cause to
be published in the official newspaper of the City a notice of such hearing and of the substance of the
appeal or application. Prior to said hearing, the applicant shall submit to the Board affidavits of the
Secretary of the Board swearing that the required mailings and publication have been performed,
which documents shall become part of the application. For the purpose of the mailings required by
this section, the term "owner" shall be construed to mean the owner as indicated on the assessment
roll of the City of Newburgh.

G. Notice to the applicant and the Orange County Planning Department. At least 10 days prior to the
public hearing, the Planning Board shall mail notices thereof to the applicant and to the Orange
County Planning Department, as required by & 239-m of the General Municipal Law, which shall be
accompanied by a full statement of the matter under consideration, as defined therein.

H. Architectural Review Commission advisory opinion. The Planning Board shall, within 10 days of its
submission, refer any special use permit application within historic districts or architectural design
districts to the Architectural Review Commission for review and recommendations. The Planning
Board shall defer any decision on these matters pending the receipt of a report from the Architectural
Review Commission.

l. Waterfront Advisory Committee. Whenever a request for a special use permit involves a use to be
located within the City's waterfront districts, the Planning Board shall refer a copy of a completed
coastal assessment form {CAF) to the Waterfront Advisory Committee within 10 days of its
submission and, prior to making its determination, shall consider the recommendation of the
Waterfront Advisory Committee with reference to the consistency of the proposed action as set forth
in Chapter 296 of the Code of the City of Newburgh, known as the "City of Newburgh Waterfront
Consistency Review Law." In the event that the Waterfront Advisory Committee recommendation is
not forthcoming within 30 days following referral of the CAF, the Planning Board shall make its
decision without the benefit of the Waterfront Advisory Committee recommendation.

). Decision. The Planning Board shall decide upon an application within 62 days after the public hearing is
closed. The time within which the Planning Board must render its decision may be extended by
mutual consent of the applicant and the Planning Board.

K. Filing. The decision of the Planning Board shall be filed in the office of the City Clerk within five
business days after such decision is rendered and a copy thereof mailed to the applicant.




L. Existing violations. No special use permit shall be issued for property where the Building Inspector has
found a violation of this chapter, and where such violation has not been corrected, unless the
granting of such special use permit and site plan approval will result in a correction of said violation.

M. Area variance. Where a proposed special use permit would require an area variance, an application
may be made to the Zoning Board of Appeals without the necessity of a denial of an administrative
official charged with enforcement of this chapter.

§ 300-37. Standards for individual special uses.
The following individual standards are hereby established for special uses:

A. Garages, filling stations, auto repair shops, used car lots, automobile painting, automobile rebuilding
or reconditioning, tire retreading or recapping, and taxi and limousine service shall be subject to the
following:

(1) Notwithstanding any grant of authority contained elsewhere in this chapter, no special permit or
variance shall be granted for a use enumerated herein to be located within a designed historic
district or architectural design district unless the Architectural Review Commission shall certify to
the Planning Board that said use will not be out of keeping with the architectural character of the
district and will not be out of harmony with the style, materials, colors, line and details of the
buildings in the district and that said use will not detrimentally affect the preservation of the
beauty and character of the district. Said certification must be reviewed by the Planning Board
prior to its acceptance of any application for a special use permit.

{2) Any special use permit granted shall be granted only for an initial period of six months, after which
the Planning Board shall review the compliance with the permit conditions and may vote to
permanently grant the permit or to continue the special permit for an additional limited time
period, in the absence of which said special permit shall lapse and become null and void.

(3) Sufficient off-street parking is to be provided for all cars brought for repair; a minimum of five off-
street parking spaces are to be provided.

{4) No repair or storage of vehicles shall be on the public street.

(5) The property must be maintained in a neat and orderly manner with no accumulation of junk
vehicles, tires, auto parts, garbage, refuse or dehbris on the property.

{6) Hours of operation are to be established by the Planning Board so as to limit the effect of noise and
traffic on the neighborhood.

{7) Al facilities are to conform to the New York State Uniform Fire Prevention and Building Code,
environmental regulations and sewer use regulations and ordinances, particularly in regard to
prevention of the discharge of oil, grease, or other petroleum products into the public sewers.

{8} All surfaces for vehicle travel or storage are to be provided with a desirable dustless surface to be
approved by the Planning Board and an adequate system of storm drainage.




{9) All lighting is to be installed in accordance with a plan to be submitted to and approved by the City
Engineer and the Building tnspector and so designed as to prevent light from being thrown onto
neighboring properties.

(10) All parking, vehicle storage areas and driveways must be constructed so as to meet the
requirements of Article VIII of this chapter.

{11} The use shail be screened from all abutting residences or residential districts in accordance with
§ 300-12 of this chapter, except that the Planning Board may permit the substitution of an eight-
foot-high wooden fence or masonry wall as a substitute for or in addition to the plantings provided
in § 300-12. The screening strips of 10 feet in width must be measured entirely within the property
lines of the parcel to be devoted to the use.

{12) The Planning Board shall have the power to impose such additional conditions as it may deem
required in accordance with the standards established by § 300-35 of this chapter. However, the
Planning Board shall not have the power to delete or modify any of the conditions required by
Subsection A{1) through (11} of this section.

(13] Where the Zoning Board of Appeals has approved a special use permit and said permit is subject to
renewal, the Planning Board shall be responsible for renewing said special use permit.

B. Home occupation or professional office. Customary home occupations are deemed to be accessory
uses to a single-family detached dwelling subject to the requirements contained herein. A home
occupation shall nat require full site development plan submission. However, an applicant shall be
required to submit a lot survey indicating the location of the home and the area of the home to be
used for purposes of the home occupation.

{1] The minimum lot size shall be 7,500 square feet.

(2} Such occupation is carried on in an area not exceeding 25% of the gross floor area of the principal
building.

{3) At no time shall any premises be used in such a manner o cause the emanation therefrom of
offensive or noxious odors, vapors, fumes, glare, dust, smoke, gas, vibration, noise or radiation or
be used in such a manner as to cause injury, annoyance or disturbance to any of the surrounding
properties and to their owners and occupants.

{4) Equipment capable of causing interference with radio or television reception in the neighborhood
shall be prohibited unless also equipped with means to prevent such interference.

{5) There shall be no outdoor storage of materials, supplies, or equipment associated with the home
occupation.

{6} Such occupation is incidental to the residential use of the premises and is carried on in the principal
building by a resident therein with not more than two nonresident assistants.

{7) A studio where dancing or music instruction is offered is permitted, provided only up to a maximum
of four pupils at any one time are instructed. Concerts or recitals are prohibited.




{8) The Planning Board may restrict the number of deliveries of materials or supplies associated with
the home occupation.

(9] The Planning Board may approve the operation of a home occupation subject to any condition it
deems necessary to ensure that the use does not diminish or impact the peace, security and the
overali residential quality of the neighborhood.

C. Day-care center. The standards for a day-care center shall be as foilows:

{1} The application shall describe the anticipated occupancy of the facility by age group, i.e., infant,
toddler, and school age, and the hours of operation of the facility.

{2) A floor plan of the day-care center shall be submitted.

{3) In addition to the parking space requirements contained in Article VIll, Table 1, Editor's Note: See
§ 300-45. additional parking spaces shall be provided for dropoff and pickup of children at a rate of
one parking space per 15 children. Said spaces shall be provided directly in front of the facility
along an internal driveway or in an approved parking area. The most appropriate location for
dropoff parking shall inciude a consideration of emergency access and shall be determined by the
Planning Board during site plan review. The dropoff location shall be clearly posted with
appropriate signage or paverment markings. Fire lanes shall not be used for dropoff areas.

{#4] A minimum outdoor play area of 125 square feet per child under three years of age, or per child
three and over, whichever is greater, shall be provided. Said ocutdoor play area shall be located at a
minimum distance of 25 feet from any lot line or from any parking area and 50 feet from any public
right-of-way. Qutdoor play areas shall be directly accessible from the principal structure and shall
not require crossing any street, driveway, or parking area for access. The Planning Board may, as
part of site plan review and in consultation with the prospective operator, modify the area
requirement to apply only to the largest age group enrollment scheduled to use the outdoor play
area at one time.

{5) A six-foot-high solid fence or opaque fence combined with hedge or tree plantings shall be provided
to screen the outdoor play area where it abuts a residential zoning district.

(6} Said facility shall provide a minimurn of two exits.

(7) Day-care centers shall adhere to the requirements of the New York State Uniform Fire Prevention
and Building Code and all other applicable state guidelines that govern said uses.

{8] If included as part of a professional office building, said day-care center shall occupy the ground
floor oniy.

(9] Hallways with a length of 20 feet or greater between the building exterior and the day-care center
shall be prohibited.

D. Bed-and-breakfasts shall be subject to the following:

{1) Applicability. A bed-and-breakfast is permitted as an accessory use to a single-family residence. A
single-family residence must be in existence at the date of adoption of these regulations to




become eligible to be a bed-and-breakfast. Except as otherwise specified herein, the single-family
residence shall be required to meet the bulk requirements for single-family residences within the
applicable zoning district.

(2) Application submission. In addition to the general requirements for special use permit approval, the
applicant shall also submit:

{a) A sketch showing the floor plan of the home and the location of proposed guest rooms.

{b) A site plan delineating the location of the residence on the tax parcel, minimum setback
distances, proposed parking areas, proposed screening, and any other information applicable.

{c) If a sign is proposed, a sign plan, including type and ocation of illumination, if proposed.

{d) A certification that the owner resides and will continue to reside within the residence while the
special use permit is in effect. A change in owner occupancy shall require renewal of the special
use permit.

{e) Proof of insurance to operate a bed-and-breakfast.
{3) Requirements and conditions of operation.
{a) The bed-and-breakfast shall be the primary residence of the owner.

{b} The number of paying guests accommodated per night shall not exceed 10 guests, and no guest
shalt stay for a period exceeding 15 days. The bed-and-breakfast shall maintain a guest registry
identifying the arrival and departure dates of guests.

{c] A maximum of two adult guests and accempanying minor children shall be allowed to occupy
each guest bedroom, subject to fire safety standards.

{d} There shall be no more than five bedrooms occupied by paying guests. Said rooms shall not be
equipped with a kitchenette or other cooking devices.

{e) As a minimum, one bathroom shall be provided for each two guest rcoms. in addition, a separate
bathroom shall be maintained for the owners of the single-family residence.

(f) Each guest bedroom shail be equipped with a smoke detector alarm installed and maintained in a
functional condition on or near the ceiling.

{g} A bed-and-breakfast is permitted one sign, not to exceed two square feet, identifying the name
of the facility. Illumination may be permitted, subject to Planning Board approval. The Planning
Board shall take into consideration the proximity of adjoining residences and potential nighttime
disturbance. Said sign shall not be illuminated between 9:00 p.m. and sunrise.

{h} No parking space shall be located within the front yard. Parking spaces shall be set back a
minimum distance of 15 feet from any side or rear lot line. A minimum of two spaces shall be
provided for the single-family dwelling, plus a minimum of one off-street parking space shall be
provided for each guest bedroom. Each space shall measure not less than nine feet by 18 feet in




size. New parking areas required to meet these requirements shall limit the introduction of
impervious surfaces.

(i} The Planning Board shall consider the need for landscaping to screen views from adjoining
residences.

{i) The dwelling shall not be altered in a manner which would cause the premises to differ from its
residential character, nor shall any extensions or additions 1o the dwelling be made for the
purpose of renting such space for overnight accommodations. Accessory buildings detached
from the principal dwelling shall not be used for the purpose of a bed-and-breakfast.

{k] There shall be nc more than two employees in addition to the owner.

(1} Each facility shali be operated and maintained so as 1o preserve the character and integrity of the
surrounding residential neighborhood.

{4) Approval. A special use permit to operate a bed-and-breakfast shali be valid for one year from the
date of issuance, subject to continuing compliance with the conditions of the special use permit
and subject to continuing compliance with the New York State Uniform Fire Prevention and
Building Code.

(5] Permit renewal. The applicant may renew the permit for additional two-year time periods, subject ;
to approval by the Planning Board and any fees applicable to the review of special use permit
applications. The Planning Board shall notify the Building Inspector, 15 days prior to the meeting at E
which the renewal is being considered, who shall provide a description, in writing, of any changes
that have occurred in the floor or site plan since the time the special use permit was approved or
last renewed and a list of violations or complaints, if applicable. The Planning Board shall take the
Building Inspector's report into consideration when rendering a decision.

(6} Enfarcement. The Building Inspector shall be given access to the premises for the purpose of making
inspections as deemed necessary from time to time to ensure compliance with these regulations
and with the New York State Uniform Fire Prevention and Building Code. Such inspections shall be
conducted in accordance with procedures set forth in this chapter. Any facility operated in
violation of this chapter shall have its permit suspended cn a first violation and revoked for a
second violation. No permit shall be reinstated until the owner fully complies with the provisions of
this chapter.

{7} Registry. The Planning Board Secretary shall maintain a record of bed-and-breakfasts, including the
name of the owner, the address, the maximum occupancy of the establishment, and the date of
special use permit approval.

E. Community parking area. Community parking areas shall be subject to the foliowing:
{1) A plan shall be submitted detailing the parking lot layout. Parking lots shall be macadam and parking
spaces shall be appropriately striped. The City Engineer, in consultation with the Building Inspector,
shall be responsible for reviewing and shall favorably recommend the layout prior to Planning

Board approval of the special use permit.

{2) Adequate drainage shall be provided.




(3} The owner shall be responsible for keeping said parking area clean and debris-free.

{4} The community parking area shall be screened from abutting residential uses in accordance with
§ 300-12.

{5) Mature trees in excess of eight inches dbh {diameter breast height) shall be identified on the site
plan. The parking layout shall incorporate mature trees into the design of the parking area to the

maximum extent practicable.

{6) No more than one curb cut shall be permitted per each street frontage.

E. Planned residential development shall be subject to the following:

(1) A planned residential development may consist of a mix of muItiple-family'dwellings or single-family
attached {townhome) dwellings.

(2] The site plan shall be accompanied by building elevations and a landscape pian.

(3) The maximum density shall be 12 units per acre for multiple-family dwellings. The maximum density
for townhomes shall be eight units per acre. A minimum of 25% of the site shali be maintained as
open space.

{4) No building shall exceed 120 feet in length.

(5] Principal buildings shall be separated a minimum distance equal to the height of the taller of
adjoining buildings, but in no case shall a building be located closer than 30 feet to any other
principal building.

{6) Accessory buildings, including recreational facilities, shall be located a minimum of 25 feet from
principal buildings or from any iot line.

(7) To the maximum extent practicable, buildings shall be situated in a manner so that the front facade
and the main entry point to the dwellings face to the street line.

{8) Off-street parking is prohibited in the front yard or adjacent to a street bounding the lot when the
other side of the street is zoned residential. Parking shall be located to the rear of the principal
buildings. The Planning Board may allow parking in a side yard, provided that said parking area
shall be screened from the street and pedestrian traffic by means of a planted strip or fence of a
height of at least three feet. Parking areas shall not be located closer than 10 feet to a principal
building or cutside deck or recreational space and shall be suitably screened from said buildings
and spaces with appropriate landscape materials.

(9) The applicant shal make provisions for the maintenance of any open space or common areas in a
manner that is satisfactory to the Planning Board and the City Council of the City of Newhurgh.

{10} All off-street parking areas shall be atiractively landscaped. A minimum of 20% of the parking area
shall be landscaped.



{11) Where provided, dumpsters shall be located in a fenced enclosure which shall be suitably screened
with appropriate landscape materials.

{12} Each dwelling unit shall be provided with an outdoor deck or space consisting of a minimum of 25
square feet.

{13} On-site lighting shall not spill over onto adjoining residential properties.

G. Adaptive reuse of an existing building for residential use in the W-1 District shall be subject to the
following:

{1} The ground floor of said structure shall be used for nonresidential uses permitted or allowed by
special use permit in the W-1 District.

(2} Each dwelling unit shali contain a minimum of 1,000 square feet in area.

{3) On-site indoor or outdoor accessory recreational facilities are permitted, e.g., swimming pools or
tennis or squash courts. The Planning Board may impose restrictions on the type and operation of
lighting associated with cutdoor recreational facilities in order to protect the "night sky" of the
Hudson River.

{4) A landscape plan shall be submitted with the site plan.

{5) Off-street parking shall be provided in accordance with the standards for multifamily dwellings.

{6) The applicant shall make provisions for the maintenance of any open space or commaon areas in a
manner that is satisfactory to the Planning Board and the City Council of the City of Newburgh.

H. Boarding homes shall be subject to the following:

{1} In the R-4 District, up to three nontransient roomers or boarders may be accommodated for
remuneration by the resident owner of the dwelling.

{2) The owner of the dwelling shall occupy the dwelling and shall constitute the principal use thereof.
{3} Kitchen and dining facilities shall be limited to use by the resident owner, roomers or boarders and
bona fide guests but shali not be open to the general public. There shall be no individual kitchen or

dining facilities for any sleeping room.

{4) There shall be no more than one rented sleeping room for each 2,000 square feet of lot area, with a
maximum of three rooms being permitted,

{5) Each sleeping room for rent to a raomer or boarder shall be at least 100 square feet in area.

{6] One off-street parking space shall be provided for each rented sleeping room. The Planning Board
may require landscaping or screening around the parking area.

{7} In order to preserve the residential character of the neighborhood, there shall be no exterior
alteration or expansion of the structure to allow the use of the dwelling for boarders and roomers,
except for parking.




1. Colleges or universities shall be subject to the following:

{1} All buildings shall be located at least 100 feet from the street lot line and 50 feet from all other
property lines. Grandstands, gymnasiums, central heating plants and similar buildings shall be
tocated at least 200 feet from all property lines. The distance between principal buildings shall be
at least equal to the height of the taller building. Total building coverage of the site shall be limited
to 30%. On-campus housing, dormitory buildings or single-family detached dwellings shall be
permitted as accessory buildings, provided that the minimum lot area for the entire site shall be
increased by at least 1,000 square feet for each dormitory bed and by at least the minimum lot
area of the applicable zoning district for each single-family dwelling. Use of such dormitories or
dwellings shall be limited exclusively to students, teachers, or other members of the staff of the
college or university, and a dormitory or dwelling shall not subsequently be sold or rented as a
private residence or for any other legal use unless the building and any required lot surrounding it
shall meet all regulations of the district in which it is located.

{2} Multiple-family dweliings for the exclusive use of teachers and other members of the staff of the
school shall be permitted as accessory buildings, provided that, in addition to alt other site
requirements, there shall be land set aside for each such dwelling of an area at least equal to the
minimum residential lot size of the district in which such school site is located times the number of
dwelling units in such dwelling and provided that each multifamily dwelling shall be at least 100
feet from any property line and be so located with respect to the required additional fand that a lot
could be separated from the balance of the school site and meet these area requirements. No such
dwellings shall subsequently be rented or sold unless the above-mentioned lot shall be created
with frontage on an approved street and unless the Planning Board shall find that the school to
which such dwellings are accessory has ceased to operate or that the type of school has changed to
one which no longer requires staff housing.

(3} The minimum area that shall be dedicated to playgrounds and playfields shall be three acres, plus
an additional two acres per 100 students.

{4) Suitable fencing, landscaping and screening shall be provided to prevent any nuisance to
surrounding properties and to protect students attending the school.

(5) The college shall comply with any standards established for schools by the New York State
Commissioner of Education.

{6} The Planning Board may approve the design of a parking area to serve more than one use, provided
that such uses will require parking facilities at different times. Parking areas shall be located at
least 50 feet from all property lines, except that in the case of a property line adjacent to
permanently reserved open space, parking areas may be located no closer than 25 feet therefrom.
Access and interior drives shall be located so as to prevent unnecessary traffic on local residential
streets and to avoid unsafe conditions and traffic congestion.

J. Used car lots shall be subject to the following:

{1} All existing used car lots shall have a paved surface constructed in accordance with specifications of
the City Engineer, an adequate system of storm drainage, screening in accordance with § 300-12 of
this chapter to protect adjacent residential properties or residential-zoned areas and provision for
lighting that is satisfactory to the City Building Inspector.



§ 300-38. ardiarge-Scale Mixed-Use Development Special Use Permit

A, Power. The City Council -shall have the power to hear and decide on_applications for a larse-scale
mixed-use development special use permit,

B. Applicahility. The Large-Scale Mixed-Use Development Special Use Permit shall apoly in the Tourist
Commercial {TC-1) zoning district only, and only to parcels with frontage on Broadway. However, said
project _may extend from Broadway through the length of the block to the next public street,
irrespective of the zone, provided that the portion outside of the TC-1 zone is part of a unified
develogment parcel with frontage on Broadway.

C. Conditions to be fulfilled. In applving for a large-scale mixed-use development special use permit, the
applicant need not demonstrate hardship, since the basis for the action is general benefit to the Citv as a
whole, In granting a large scale mixed-use development special permit, the City Council, with due regard
1o the nature and condition of ali adiacent structures and uses, shall consider the requirements of the
zone within which the same is located, the Master Plan, the Future Land Use Plan, the Local Waterfront
Revitalization Program [LWRP} and any relevant urban renewal plans and shall find all of the peneral
conditions set forth in §300-35B.{1) through (5} fulfilled.

D. Factors to be considered. In making a determination that the conditions specified above have been
fulfilled, the City Council shall give consideration to any or all of the factors set forth in §300-35C.(1}

through (12},

E. City Council action. The City Council may approve, approve with modifications, or disapprove any
application for a large-scale mixed-use development special use permit. The Council shall have the
authority to impose such reascenable conditions and restrictions as are directly related to and incidental
to the proposed farge-scale mixed-use development special use permit and may be necessary in the
Council's opinion to meet the obiectives herein set forth. Upon the granting of said large-scale mixed-
use development special use permit, any such conditions must be met in connection with the issuance
of permits by apoplicable enforcement agents or officers of the City. Such conditions include those set
forth in §300-35D.{1) through {4}, or any that the Council determines reasenable and necessary,

F. Other conditions for approval. The application for a large-scale mixed-use development special use
permit shall meet the conditions and provisions set forth in §300-35E. through {H)

G. Standards for large-scale mixed-use develooment special use permits.

The following individual standards are hereby established for large-scale mixed-use development special
use permiis:

(1} Area standards. The pronosed development shall meet the minimum lot area, width and depth;
vard; and maximum building height requirements for large-scale mixed-use development as set
forth in the Schedule of Use and Bulk Regulations for the TC-1 District,

{2) In the case that the proposed large-scale mixed-use development contains any use which would
be individually subiect to a special permit from the Planning Board, the standards for such use,
as provided in in §300-37., shall apply, unless the City Council determines that the application of
said standards is unreasonably or unnecessary or impractical dug to the unigue characteristics
of the site, mix of uses or other factors,




(3}

At a minimum, the special use permil application must be accompanied by a site plan prepared

in accordance with §300-52.

1o the maximum extent practicable, buildings shall be situated in a manner so that the front

facade and the main entry face to the street line.

Off-street parking.

{a) The Citv Council may modify the area requirements {length and width) of off-sireet
parking spaces as set forth in §300-44. provided that in no case shall the width be
decreased by more than & inches and the length by no more than ene foot. In granting
such reductions, the City Council shall consider such benefits as increased landscaping
and screening within and adjacent to off-street parking areas;

{bi When based on a Parking Analysis, the City Council may reduce the off-street parking
space and loading berth requirements as set Torth in §300-45 provided that the parking
capacity to _be provided wili substantially meet the intent of this Article. The Parking
Analysis shall be prepared assuming peak-hour utilization _and demonstrate that
syfficient parking spaces will exist so that no overflow parking is likely to occur in any
public street; and

19 The City Council may permit a portion, not to exceed 25%, of the total reouired spaces,
the total number of which shail be determined pursuant to §300-38.G.(5}{b} above, to
be located at an off-site location no further than 300 feet from the premises to which
they are appurtenant,

Shared parking. The use or uses proposed for the large-scale mixed-use development shall

(7)

provide the reguired number of off-street parking spaces pursuant to §300-45., except that the
number of required spaces may be reduced if the City Council finds that the parking capacity to
be provided will substantially meet the intent of this Aricle by reason of variation in the
probable time of maximum use by patrons, emplovees or residents of such establishments,
provided that;

{a) The City Council shall base its finding upon a Shared Parking Analysis to be prepared,
assuming peak-hour ytilization, to demonstrate that sufficient parking spaces will exist
so that no gverflow parking is likely to occur in any public street; and

(b} in the event that any establishment changes use, the applicant seeking approval for the

new use or uses shall adeguately demonstrate, based upon a Shared Parking Analysis,
that the new use configuration will continue to allow for sufficient parking capacity, or
alternatively, that additional off-street parking spaces will be provided to ensure such
capacity.

Off-street parking is prohibited in the front vard. Parking shall be located to the rear of the

principal buildings. The City Council may allow parking in a side vard, provided that said parking
area shall be sereened from the street and pedestrian traffic by means of a olanted strio or




fence, Parking areas shall be located a reasonable distance from principal buildings or outside
decks or recreational spaces and shall be suitably screened from said buildings and spaces with
appropriate landscape materials:

(8) When abutting a residential district, off-street parking areas must be appropriately landscaped
and screened.

{9} The applicant shall make provisions for the maintenance of any open space or Commoen areas in
a manner that is satisfactory to the City Council,

(10iMature trees in excess of eight inches dbh {diameter breast height) shall be identified on the
site plan. The proposed development shall incorporate such mature trees into the plan to the
maximum extent practicable,

{11VWhere provided, dumpsters shall be located in a fenced enclosure which shall be suitably
screened with appropriaie fencing and/or landscaping materials.

(12)0On-site lighting shall be designed and situated so that it doss not spill over ontg adjoining
residential properties or create potential driving hazards. The City Council may require a lighting
plan to verify that the proposed Hehiting will not present such adverse impacts,

H. Procedures. The powers and duties of the City Council in considering large-scale mixed-use
development special permits shall be exercised in asccordance with the procedures set forth in this
article and in §300-36., excent that, where refevant, said procedures shall apply 1o the City Council and
not o the Planning Board.

§ 300-39. {(Reserved)
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o
RESOLUTION NO.: ___’i_ik___ _-2013

OF

APRIL §, 2013

A RESOLUTION TO AUTHORIZE THE AWARD OF A BID
AND TO EXECUTE AN AGREEMENT FOR VENDOR SERVICES
WITH ECONOMY CLEANERS
TO PROVIDE UNIFORM CLEANING SERVICES
TO THE CITY OF NEWBURGH POLICE DEPARTMENT

WHEREAS, the City of Newburgh Police Department has implemented a Quartermaster
system for issuing police uniforms which requires that the uniforms be cleaned on a regular basis
prior to issuance to police officers; and

WHEREAS, the City of Newburgh has duly advertised for bids for the Uniform Cleaning
Services for the City of Newburgh Police Department; and

WIHEREAS, bids have been duly received and opened and Economy Cleaners is the low
bidder; and

WHEREAS, the fees for items to be cleaned weekly are a flat rate price of $9.95 for 2 pants
and 2 shirts, 4 items of combination, and items to be cleaned on occasion are dress blouse $3.25
each; winter jacket $8.00 each; and vest cover $2.25 each; and

WHEREAS, the quoted prices are fixed and guaranteed for the length of the contract for a
term of one (1) year with no annual price index increases; and

WHEREAS, such contract is in the best interests of the Police Department and the citizens
of the City of Newburgh;

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New
York, that the bid for the Uniform Cleaning Services be and it hereby is awarded to Economy
Cleaners and that the City Manager is hereby authorized to enter into a contract for such work in

the aforesaid amounts, funds to be had from budget line A.3120.0448.



AGREEMENT FOR VENDOR SERVICES

THIS AGREEMENT is entered into as of this _ _ dayof _

S—— —_————— )

2013, by and between the CITY OF NEWBURGH, a municipal corporation chartered
under the authority of the State of New York, hereinafter referred to as the “CITY,” with
principal offices at 83 Broadway, City Hall, Newburgh, New York 12550; and Economy
Cleaners, a firm with principal offices at 567 Broadway, Newburgh, New York, 12550,

hereinafter referred to as “VENDOR.”

ARTICLE 1. SCOPE OF WORK

VENDOR agrees to perform the SERVICES
and/or supply the goods identified in
Schedule A, (the “SERVICES") which is
attached to, and is part of this Agrecement.
VENDQOR agrees to perform the SERVICES
and/or supply the goods in accordance with
the terms and conditions of this Agreement.
It is specifically agreed that the CITY will not
compensate VENDOR for any SERVICES
and/or  goods provided outside those
specifically identified in Schedule A, without
priot authorization, evidenced only by a
written Change Order or Addendum to this
Agreement executed by the City Manager of
the CITY after consultation with the City
Department Head rtesponsible for the
oversisht of this Agreement (hereinafter
“Department Head").

ARTICLE 2. TERM OF AGREEMENT

VENDOR agrees to perform the SERVICES
and/or supply goods beginning May 1, 2013,
and ending April 30, 2014.

ARTICLE 3. COMPENSATION

For satisfactory performance of  the
SERVICES and/or receipt of conforming
goods or, as such SERVICES or goods may
be modified by mutual written agreement,
the CITY agrees to compensate VENDOR in
accordance with the fees and expenses as
stated in Schedule B, which is artached to
and is part of this Agreement. VENDOR
SHALL submit to the CITY a monthly
itetnized invoice for SERVICES rendered
during the prior menth, or as otherwise set

forth in Schedule B, and prepared in such
form and supported by such documents as
the CITY may reasonably require. The CITY
will pay the proper amounts due VENDOR
within sixty (60) days after receipt of a CITY
Claimant’s Certification form, and if the
Claimant’s Certification form is
objectionable, will notify VENDCR, in
writing, of the CITY'S reasons for objecting
to all or any portion of the invoice submirted

by VENDOR.

ARTICLE 4. EXECUTORY CLAUSE

The CITY shall have no liability under this
Agreement to VENDOR or w0 anyone else
beyond funds appropriated and available for
this Agreement.

ARTICLE 5. PROCUREMENT OF
AGREEMENT

VENDOR represents and warrants that no
person or selling agency has been employed
or retained by VENDOR to solicit or secure
this Agreement upon an agreement or upon
an understanding for a commission,
percentage, a brokerage fee, contingent fee or
any other compensation. VENDOR further
represents and warrants that no payment, gift
ot thing of value has been made, given or
promised to obtain this or any other
agreement between the parties. VENDOR
makes such representations and warranties to
induce the CITY to enter into this
Agreement and the CITY relies upon such
representations  and  warranties in  the
exectirion hereof.




ARTICLE 6. CONFLICT OF INTEREST

VENDOR represents and warrants that
neither it nor any of its directors, officers,
members, partners or employees, have any
interest nor shall they acquire any interest,
directly or indirectly which would or may
conflict in any manner or degree with the
performance or rendering of the SERVICES
herein  provided. VENDOR  further
represents and warrants that in  the
performance of this Agreement, no person
having such interest or possible interest shall
be employed by it and that no elected official
or other officer or employee of the CITY, nor
any perscn whose salary is payable, in whole
or in part, by the CITY, or any corporation,
partnership or association in which such
official, officer or employee is directly or
indirectly interested shall have any such
interest, direct or indirect, in this Agreement
or in the proceeds thereof, unless such
person submits-a letter disclosing such an
interest, or the appearance or potential of
same, to the City Manager and a copy to the
Corporation Counsel of the CITY in
advance of the negotiation and execution of
this Agreemment.

ARTICLE 7. FAIR PRACTICES

VENDOR and each person signing on behalf
of the VENDOR represents, warrants and
certifies under penalty of perjury, that to the
best of their knowledge and belief:

A. The prices in this Agreement have
beer arrived at independently by VENDOR
without collusion, consulitation,
commaunication, or agreement with any other
bidder, proposer or with any competitor as to
any matter relating to such prices which has
the effect of, or has as its purpose, restricting
competition;

B. Unless otherwise required by law,
the prices which have been quoted in this
Agreement and on the proposal or quote
submitted by VENDOR have not been
knowingly disclosed by VENDOR prior to
the communication of such quote to the
CITY or the proposal opening directly or

indirectly, to any other bidder, propaser or to
any competitor; and

C. No attemnpt has been made or will
be made by VENDOR to induce any other
person, partnership, corporation or entity to
submit or not to submit a proposal or quote
for the purpose of restricting competition.

The fact that VENDOR (i) has published
price lists, rates, or tariffs covering items
being procured, (it) has informed prospective
customers of proposed or pending
publication of new or revised price lists for
such items, or (ili} has provided the same
items to the other customers at the same
prices Dbeing bid or quoted does not
constitute, without more, a disclosure within
the meaning of this Article.

ARTICLE 8. INDEPENDENT
CONTRACTOR

In performing the SERVICES and/or
supplying goods and incurring expenses
under this Agreement, VENDOR shall
operate as, and have the status of, an
independent contractor and shall not act as
agent, or be an agent, of the CITY. As an
independent contractor, VENDOR shall be
solely responsible for determining the means
and methods of performing the SERVICES
and/or supplying of the goods and shall have
complete charge and responsibility for
VENDOR'S  personnel engaged in the
performance of the same.

In accordance with such status  as
independent contractor, VENDOR
covenants and agrees that neither it nor its
employees or agents will hold themselves out
as, nor claim to be officers or employees of
the CITY, or of any department, agency or
unit thereof by reason hereof, and that they
will not, by reason hereof, make any claim,
demand or application to or for any right or
privilege applicable to an officer or employee
of the CITY including, but not limited to,
Worker’s Compensation coverage, health
coverage, Unemployment Insurance Benefits,
Social Security coverage ot employee
retirement membership or credit.




ARTICLE 9. ASSIGNMENT AND
SUBCONTRACTING

VENDOR shall not assign any of its rights,
interest or obligations under this Agreement,
or subcontract any of the SERVICES to be
performed by it under this Agreement,
without the prior express written consent of
the City Manager of the CITY. Any such
subcontract, assighment, transfer,
conveyance, or other disposition without
such pricr consent shall be void and any
SERVICES provided thereunder will not be
compensated. Any subcontract or assignment
propetly consented to by the CITY shall be
subject to all of the terms and conditions of
this Agreement.

Failure of VENDOR to obtain any required
consent to any assignment, shall be grounds
for termination for cause, at the option of
the CITY and if so terminated, the CITY
shall thereupen be relieved and discharged
from any further liability and obligation to
VENDOR, its assignees or transferees, and
all monies that may become due under this
Agreement shall be forfeited to the CITY
except so much thereof as may be necessary
o pay VENDOR'S employees for past
service. '

The provisions of this clause shall not
hinder, prevent, or affect any assignment by
VENDOR for the benefit of its creditors
made pursuant to the laws of the State of
New York.

This agreement may be assigned by the CITY
o any corporation, agency, municipality ot
instrumentality having authority to accept
such assignment.

ARTICLE 10. BOOKS AND RECORDS

VENDOR. apreés to maintain separate and
accurate books, records, documents and
other evidence and accounting procedures
and practices which sufficiently and propetly
reflect all direct and indirect costs of any
nature expended in the performance of this

Agreement,

ARTICLE 11.
RECORDS

RETENTION  OF

VENDOR. agrees to retain all books, records
and other documents relevant to this
Apreement for six (6) years after the final
payment or termination of this Agreement,
whichever later occurs. CITY, or any State
and/or Federal auditors, and any other
persons duly authorized by the CITY, shali
have full access and the right to examine any
of said materials during said period.

ARTICLE 12. AUDIT BY THE CITY
AND OTHERS

All Claimant Certification forns or invoices
presented  for payment to be made
hereunder, and the books, records and
accounts upon which said Claimants
Certification forms-or invoices are based are
subject to audit by the CITY. VENDOR
shall submit any and all documentation and
justification in support of expenditutes or
fees under this Agreement as may be
required by the CITY so that it may evaluate
the teasonableness of the charges, and
VENDOR shall make its records available to
the CITY upon request.  All books,
Claimant's Certification forms, records,
reports, cancelled checks and any and all
similar material may be subject to periodic
inspection, review and audit by the CITY,
the State of New York, the federal
government, and/or other persons duly
authorized by the CITY. Such audits may
include examination and review of the source
and application of all funds whether from
the CITY, State, the federal government,
private sources ot otherwise. VENDOR shall
not be entitled to any interim or final
payment under this Agreement if any audit
requirements and/or requests have not been
satisfactorily met.

ARTICLE 13. INSURANCE

For all of the SERVICES set forth herein and
as hereinafter amended, VENDOR shall
maintain or cause to be maintained, in full
force and effect during the term of this
Apreement, at its expense, Workers'
Compensation insurance, liability insurance




covering personal injury and property
damage, and other insurance as may be
required by law and as VENDOR may
require.

ARTICLE 14. INDEMNIFICATION

VENDOR agrees to defend, indemnify and
held harmless the CITY, including its
officials, employees and agents, against all
claims, losses, damages, liabilities, costs or
expenses {including, without limitation,
reasonable attorney fees and costs of
litigation  and/or settlement), whether
incurred as a result of a claim by a third party
or any other person or entity, arising out of
the SERVICES performed and/or goods
supplied pursuant to this Agreement which
the CITY or its officials, employees or agents,
may suffer by reason of any negligence, fault,
act or omission of VENDOR, its employees,
representatives, subcontractors, assignees, or
agents.

ARTICLE 15. PROTECTION OF CITY
PROPERTY

VENDOR assumes the risk of and shall be
responsible for, any loss or damage to CITY
property, including property and equipment
leased by the CITY, used in the performance
of this Agreement and caused, either directly
or indirectly by the acts, conduct, omissions
or lack of good faith of VENDOR, its
officers, directors, members, partners,
employees, representatives or assignees, or
any person, firm, company, agent ot others
engaged by VENDOR as an  expert
consultant  specialist or subcontractor
hereunder.

In the event that any such CITY property is
lost or damaged, except for normal wear and
tear, then the CITY shall have the right to
withhold further payments kereunder for the
purposes of set-off in sufficient sums to cover
such loss or damage.

ARTICLE 16. TERMINATION

The CITY may, by written notice to
VENDOR effective upon mailing, terminate

this Agreement in whole or in patt at any
time {i) for CITY'S convenience, {ii) upon
the failure of VENDOR to comply with any
of the terms or conditions of this agreement,
or (i) upon the VENDOR becoming
insolvent or bankrupt.

Upon termination of this Agreement, the
VENDOR shali comply with any and all
CITY closeout procedures, including, but not
limited to accounting for and refunding to
the CITY within thirty (30} days, any
unexpended funds which have been paid to
VENDOR pursuant to this Agreement; and

In the event the CITY terminates this
Agreement in whole or in part, as provided
in this Article, the CITY may procure, upon
such terms and in such manner as deemed
appropriate, SERVICES similar to those so
terminated, and the VENDOR shall
continue the performance of this Agreement
to the extent not terminated hereby. If this
Agreement is terminated in whole or in part
for other than the convenience of the CITY,
any SERVICES or goods procured by the
CITY to complete the SERVICES herein will
be charged to VENDOR and/or setoff
against any sums due VENDOR,

Notwithstanding any other provision of this
Agreement, VENDOR shall not be relieved
of liability to the CITY for damages sustained
by the CITY by virtue of VENDOR’S breach
of the Agreement or failure to perform in
accordance with applicable standards, and
the CITY may withhold payments to
VENDOR for the purposes of set-off until
such time as the exact amount of damages
due to the CITY from VENDOR is

determined.

The rights and remedies of the CITY
provided herein shall not be exclusive and
are in addition to any other rights and
remedies provided by law or this Agreement.

ARTICLE 17. GENERAL RELEASE

The acceptance by VENDOR or its assignees
of the final payment under this Agreement,
whether by Claimant's Certification form,
judgment of any court of competent




jurisdiction, or administrative means shall
constitite and operate as a general release to
the CITY from any and all claims of
VENDOR. arising out of the performance of
this Agreement.

ARTICLE 18. SET-OFF RIGHTS

The CITY shall have all of its common law,
equitable and statutory rights of setoff,
These rights shall include, but are not limited
to, the CITY'S right to withhold for the
purposes of set-off any monies otherwise due
VENDOR (1) under this Apreement, {ii)
under any other agreement or contract with
the CITY, including any agreement or
contract for a term commencing prior to or
after the term of this Agreement, (iif) from
the CITY by operation of law, the CITY also
has the right to withhold any monies
otherwise due under this Agreement for the
purposes of set-off as to any atnounts due and
owing to the CITY for any reason whatsoever
including, without limitation, tax
delinquencies, fee delinquencies or monetary
penaldes or interest relative thereto.

ARTICLE 19. GOVERNING LAW

This Apreement shall be governed by the laws
of the State of New York. VENDOR shail
render all SERVICES under this Agreement
in accordance with applicable provisions of
all federal, state and local laws, rules and
regulations as are in effect at the time such

SERVICES are rendered.

ARTICLE 20. ENTIRE AGREEMENT

The rights and obligations of the patties and
their rtespective agents, successors and
assignees shall be subject to and governed by
this Agreement, including Schedules A and
B, which supersede any other understandings
ot writings between or among the parties.

ARTICLE 21. MODIFICATION

No changes, amendments or modifications of
any of the terms and/or conditions of this
Agreement shall be valid unless reduced tw
writing and signed by the party to be bound.
Changes in the scope of SERVICES in this
Agreement shail not be binding, and no
payment shall be due in connection
therewith, unless prior to the performance of
any such SERVICES, the City Manager of
the CITY, after consultation with the
Department Head and Corporation Counsel,
executes an Addendum or Change Order to
this Agreement, which Addendum or
Change Order shall specifically set forth the
scope of such extra or additional SERVICES
and the amount of compensation and the
extension of the time for performance, if any,
for any such SERVICES. Unless otherwise
specifically provided for therein, the
provisions of this Agreement shall apply with
full force and effect to the terms and

conditions contained in such Addendum or
Change Order.




IN WITNESS THEREOF, the parties hereto have executed this Agreement as of the date

set forth above.

THE CITY OF NEWBURGH

BY:

RICHARD F. HERBEK,
CITY MANAGER

DATE:

APPROVED AS TO FORM:

MICHELLE KELSON,
CORPORATION COUNSEL

KATHRYN NIVINS,
ACTING CITY COMPTROLLER

ECONOMY CLEANERS

BY:

NAME:
TITLE:

DATE:

DATE:

DATE:




SCHEDULE A

SCOPE OF SERVICES

UNIFORM CLEANING SERVICES

3.0 CLEANING:

A.

All uniforms are to be thoroughly cleaned and have all stains removed through
laundering procedures in accordance with manufacturer’s specifications.

All garments are to be spotted for stains and treated with the proper chemicals
to insure their removal.

All cleaning chemicals used must meet or exceed current environmental and
safety requirements.

The final rinse water shall be brought to a PH of between 5.5 and 6.0.
Officer pants are to be hung on a 13 gauge hanger with a no slip trouser guard.
Officer shirts are to be hung on a 14 gauge executive shirt hanger.

All garments are to be twisttied and bagged in plastic cover.

All invoices shall be sent to the Police Department on a monthly basis with a
summary of all services attached. Such shall be mailed to:  City of Newburgh
Police Department, 83 Broadway, Newburgh, NY 12550.




SCHEDULE B

FEES AND EXPENSES

CLEANING PRICE RATE
1. TTEMS TO BE CLEANED WEEKLY - PRICED AT A FLAT RATE:
2 OFFICERS PANTS
2 OFFICERS SHIRTS

4 1TEMS OF COMBINATION  $ 9.95 FLAT RATE PRICE

2. ITEMS TO BE CLEANED ON QCCASICN ~ PRICED PER ITEM:

DRESS BLOUSE $ 3.25 PRICE EACH
WINTER JACKET $ 8.00 PRICE EACH
VEST COVER $ 2.25 PRICE EACH

Quoted prices are fixed and guaranteed for the length of the contract with no annual
price index increases.




RESOLUTION NO.: ﬂ 5 -2013
OF. .

APRIL 8, 2013

A RESOLUTION AUTHORIZING THE CITY MANAGER
TO ENTER INTO A LICENSE AGREEMENT WITH HOUSE OF REFUGE
TO ALLOW USE OF CITY OWNED PROPERTY LOCATED AT
140 BROADWAY FOR THE TUESDAY FARM MARKET

WHEREAS, the City of Newburgh is the owner of several parcels of real property located
at 132, 136, 138, 140, 140A, 144, 146 and 148 Broadway; 6, 10, 12, 16 and 18 Johnston Street;
and 6, 8 and 10 Lander Street, and more accurately described on the official tax map of the City of
Newburgh as Section 30, Block 3, Lot(s) 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35,
37 and 38, City of Newburgh, New York, hereinafter collectively referred to as “140 Broadway”;
and

WHEREAS, the Tuesday Farm Market has been held on the south side of Broadway
between the House of Refuge and the Armory Building; and

WHEREAS, House of Refuge, the Tuesday Farm Market Manager and Orange County
propose moving the Tuesday Farm Market to 140 Broadway, the Cityowned land on the north
side of Broadway, commonly referred to as the “Mid-Broadway site”; and

WHEREAS, the benefits of moving the Tuesday Farm Market include:

1. To provide greater visibility to attract more buyers and vendors;
2. To promote positive activity on Broadway; and
3. To provide more space for Orange County agencies to provide information and

conduct demonstrations for the community; and

WHEREAS, moving the Tuesday Farm Market to 140 Broadway the requires the parties to
execute a license agreement, a copy of which is attached hereto and made a part of this resolution;
and

WHEREAS, this Council has reviewed such license and has determined that entering into
the same would be in the best interests of the City of Newburgh and its further development;

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New
York that the City Manager be and he is hereby authorized to enter into the attached license
agreement with House of Refuge to allow access to and use of several City-owned properties for the
purpose of holding the Tuesday Farm Market.




LICENSE AGREEMENT

This Agreement, made this _____ day .of , two thousand and
thirteen, by and between the HOUSE OF REFUGE, with offices at
as  “LICENSEE; and the CITY OF
NEWBURGH, a municipal corporation organized and existing under the laws of the State
of New York with offices at 83 Broadway, City Hall, Newburgh, New York 12550 as
“LICENSOR”; '

WITNESSETH THAT:

WHEREAS, Licensee desires the license or privilege of gaining access to the
premises of Licensor and in substantially the location and position shown as set forth on
the map or plan hereto atrached and made a part hereof and bearing the following address:

132, 136, 138, 140, 140A, 144, 146 and 148 Broadway; 6, 10, 12, 16 and 18
Johnston Street; and 6, 8 and 10 Lander Street, and more accurately described on the
official tax map of the City of Newburgh as Section 30, Block 3, Lot{s) 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 37 and 38, City of Newburgh, New York, hereinafter
collectively referred to as “140 Broadway”.

AND WHEREAS, Licensor is willing to give said license or privilege on the
following terms and conditions: '

NOW, THEREFORE, in consideration of the premises and of the murtual

covenants and conditions hereinafter contained, it is hereby agreed as follows:

First: Licensor hereby gives to Licensee, upon the conditions hereinafter stated,
the license or privilege of entering upon Licensor’s property located at 140 Broadway, in
the City of Newburgh, New York, and taking thereupon such vehicles, equipment, tools,
tables, chairs- and other materials as may be necessary; for the purposes of hosting a
farmer’s market, including but not limited to the sale of farm products, produce and other
general information and demonstrations by Orange County agencies on property owned by
Licensor. No permanent improvements may be erected on the premises.

Second: Licensee agrees to use and maintain said facilities in such manner as will
comply fully with the provisions of any laws, ordinances or other lawful authority obtaining
any and all permits required thereby.

Third: Licensor acknowledges that the use of the subject property shall inure to the
benefit of both parties, and shall be satisfactory, adequate and sufficient consideration for
the Licensee granted hereunder.



Fourth: Licensee hereby agrees to defend, indemnify and hold Licensor harmless
against any claims, actions and proceedings brought against Licensor arising out of, in
connection with and/or relating to Licensce’s use of the premises. Licensee has posted
evidence of and shall maintain throughout the term of this License public liability
insurance naming the Licensor as additional insured in a minimum coverage amount of

One Million ($1,000,000.00) Dollars.

Fifth: This Agreement and the license or privilege term is from July 1, 2013 to
September 30, 2013.

Seventh: It is understood and agreed that no vested right in said premises is hereby
oranted or conveyed from either party to the other, and that the privileges hereby given are
subject to any and all encumbrances, conditions, restrictions and reservations upon or
under which the parties hold said premises.

Eighth: Without limitation to the general provisions of this Agreement, it is
understood and agreed that said facilities shall be installed in substantially the location and
position shown in the attachments hereto, and in accordance with details and
specifications as set forth on map or plan hereto attached and hereby made a part hereof.

WITNESSETH: THE CITY OF NEWBURGH

LICENSOR

Richard F. Herbek, City Manager

HOUSE OF REFUGE

LICENSEE

Bishop Jeffrey Woody




RESOLUTION NO. _fl&é____ - 2013
OF

APRIL 8, 2013

A RESOLUTION REAPPOINTING KATHY PARISI
'TO THE BOARD OF ASSESSMENT REVIEW

WHEREAS, it is necessary to appoint members to vacancies on the Board of Assessment
Review; and

WHEREAS, each member of such Board serve a five-year term; and

WHEREAS, it is necessaty to re-appoint one member whose term of office expired and
who is willing to serve a new term;

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New
York that the following individual be and is hereby reappointed to the Board of, Assessment
Review for the term indicated:

Kathy Parisi, to serve a new five-year term commencing retroactively on October 1,
2012 and expiring on September 30, 2017.




Review of Tentative Agenda for Monday night:

City of Newburgh Council Work Session
6:00 pm
April 4, 2013

AGENDA

a.
b.
c.

Approval of the minutes of the City Council meeting of March 25,2013
Approval of the minutes of the Work Session of March 21, 2013
Matters of Litigation

Presentations:

Audit update — O’Conner Davies and Munns CPA, Dominick Consolo and Margaret
Modugno

b. Workforce Development Institute update

Quassaick Creek Watershed Management Plan — Kelly Dobbins, Project Manager

Finance:

a. 2009 BAN status

b. (Res. 69) 2013 Budget modification in order to provide dental and vision insurance
coverage for the City Council members

. (Res. 70} 2013 Budget modification in order to purchase decibel readers necessary for

the enforcement of the noise ordinance

Economic and Community Development/Real Estate:

a. (Res. 71) Release of Restrictive Covenants and Right of ReEntry from a deed issued to
Habitat for Humanity of Greater Newburgh, Inc. to 45 Chambers Street.

b. (Res. 72) Release of Restrictive Covenants and Right of ReEntry from a deed issued to
Habitat for Humanity of Greater Newburgh, Inc. to 47 Chambers Street

¢. {Res. 73) Schedule public hearing for April 21 on the zoning amendment related to
special permits

d. 34 Carter Street

Grants/Contracts:

a. (Res. 74) Agreement with Economy Cleaners for Police Department uniform dry
cleaning

b. {Res. 75} A resolution authorizing a license agreement with the House of Refuge for

the Farmers Market to operate on the Mid Broadway site



Work Session Discussion Hems
April 4, 2013

c. Route SW bridge construction — request of Testa Construction for a license agreement
6. Discussion:

a. International Festival:
¢ Contracts with vendors
s Location of festival
b. (Res. 76) Board of Assessment Review reappointment of Kathy Parisi

7. Executive Session:




Yy OF RNEWRURGH

CITY CLERK'S OFFICE
83 BROADWAY
NEWBURGH, NEW YORK 12550
PHONE (845)569-7311
FAX (845)569-7314

KATRINA COTTEN
LO?E:,\I Eng}r(EK , LISETTE ACOSTA-RAMIREZ
e DEPUTY CLERKS
MEMORANDUM
TO: Michelle Kelson, Corporation Counsel -
FROM: Lorene Vitek, City Clerk
RE: Notice of Claim: .

Roseann DeGeorge vs. City of Newburgh

DATE: March 26, 2013

ease-find attached Notice of Claim regarding the above, which was
received via FedEx in our office on this date.

Attachment

Cc City Manager v
Mayor & Council




: i i i i lsmbergExcelsior, Inc..
o T 1183~ notics of Claim against a Public Authority Pursuant to §50 B \
Generzl Municipal Law : Net for use in the Court of Claims : 6-81 . PUBLLSH&. NYC 10013

- Blumberos-
% LawPraducts

)

' In the Matter of the Claim of

Roseann DeGeorge
34 Poplar St.
Newburgh, NY 12550

ro: City of Newburgh, City of Newburgh yater Dept.

PLEASE TAKE NO TICE that tvbé" undersigned clafmant(s) kereby make(s) claim and demand against you as follows:

1. The name and post-office address of each claiman}‘ a0 I ant’s attorney is:

Roseann DeGeorge
34 Popilar St. ‘,
Newburgh, NY 12550

L
2. The nature of the claim: ' {%wf
‘Claimant is seeking reimbursement of payment to
Instant Plumbing Repair Services, Inc. for services
rendered to correct City of Newburgh Water Dept.
Violation dated 02/26/2013, since it was determined
that the violation belong to the 36 Poplar St.

Dwelling.
7. The time when, the place where and the manne“ﬁﬁ?;} gﬁ{:‘é@ the claim arese:
S ?,ﬂ?
SEE ATTACHED

4. The items of damage or injuries claimed are (do not state dollar amounts)

Reimbursement for services rendered by Instant
Plumbing Repair Service, Inc. to correct erroneous
City of Newburgh Water Dept. violation.




#3 The time when, the place where and the manner in which the claim arose:

03/20/2013 Instant Plumbing Repair Service Inc., excavated at Claimant
property’s located at 34 Poplar St, Newburgh, New York to correct City of Newburgh
Water Dept. vioiation dated 02/26/2013. As a result, it was determined that the leaking
pipe was an old pipe and it was capped off. The work was inspected by a City of
Newburgh Water Dept. employee before the french was filled and closed.

03/20/2013 Evening Dwellers of 36 Poplar St. informed Claimant that they had
no Water service.

3/21/2013 The trench was re-opened and it was determined that the leaking pipe
was the Service line info the 36 Poplar St dwelling and not the Claimant’s property.

SEE ATTACHMENTS

1) Copy of City of Newburgh Water Dept. Violation dated 02/26/2013
2) Copy of Instant Plumbing Repair Service invoice # 032893
3) Cancelled Bank Check # 1087




ity OF NEWBURGH

WATER DEPARTMENT
NEWBURGH, NEW YORK 12550
(845)565-3356

JEFFREY WYNANS
SUPERINTENDENT OF WATER

NOTICE OF VIOLATION

February 26, 2013

Ms. Roseann DeGeorge
34 Poplar St

Newburgh, New York 12550
Re: Account #043860

Dear Ms. DeGeorge:

PLEASE TAKE NOTICE

The Water Department has determined that the water is leaking from the
above mentioned premises, and that you are indicated as the owner of
said premises on City records: You are in Violation of Section 293-19 of
the Code of Ordinances of the City of Newburgh and service to the
premises shall be terminated on Tuesday, March 13, 2013, fifteen days
from the date of this notice. If this condition is mnot corrected

" immediately, the City will be forced to act immediately to correct this
condition. ‘

Therefore, you are hereby directed, pursuant to my authority as Water
Superintendent, under section 293-3 of the Code of Ordinances, to
immediately take all actions necessary to correct such condition.

You have a right to request a hearing from the Water Superintendent on
the discontinuance of service by applying to the Superintendent in
writing within five (5) days of this notice. The hearing, if requested, shall
be held within five (5) days, and the Superintendent’s determination shall
be final. At such hearing, the Water Superintendent may affirm, modify
" or rescind this order. If you fail to appear at said hearing, or to request
an adjournment in writing setting forth a good cause, therefore, you will
be deemed to have waived your right to a hearing and this order shall
become final. g '



If you fail to comply with this order, the City shall, pursuant to Chapter
296 of the Code of Ordinances, cause such action to be taken by City
employees or contractors as may be necessary to correct this condition,
including the termination of the water service. The City will charge to you
the cost of any action taken by it pursuant to this order, and such
amount may be levied against the property as part of the general City tax
or collected from you in a civil action or both. '

THE CITY OF NEWBURGH

Moy (6.

Reynaldo Santiago
Acting Water Superintendent

By:

RS/dm

cc:  Richard F. Herbek, City Manager
Michelle Kelson, Corporation Counsel
George Garrison, Superintendent DPW
Steve Hunter, Code Supervisor
Ed Howard, Plumbing Inspector
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View Trahsaction Printable View

Transaction informatian

Customer Referenca Number;
i Reference Number:

’ Transaction;
Date/Tame Cleared:

Bate/Time Initiated:

: CHRCK NUMBER 1087

. : . - Pinnacle Plus Checkng

: -3,496.60
. Pested

1087
2013032100001
Chack 1087

03/21/2013 Q.00
03/21/2013 00:00

Front apd Batk of Check

Views: Front Back -  Front and Back

1087

3/23/2013 11:42 AN




17Ty OF RNEWBURGH

CITY CLERK’S OFFICE
. 83 BROADWAY
NEWBURGH, NEW YORK 12550
PHONE (845)569-7311
FAX (845)569-7314

LORENE VITEK KATRINA COTTEN
CITY CLERK LISETTE ACOSTA-RAMIREZ
DEPUTY CLERKS
MEMORANDUM

TO: Michelle Kelson, Corporation Counsel

FROM: Lorene Vitek, City Clerk

RE: Notice of Claim:

Alan David Gardner and Darlene Marie Gardner
vs. City of Newburgh ‘
DATE: March 27, 2013

Please-find attached Notice of Claim regarding the above, which was

hand delivered to our.office on this date.

Attachment

Cc City Manager \/
Mayor & Council




‘NOTICE OFf CLAIM
of

ALAN DAVID GARDNER and DARLENE MARIE GARDNER,

Claimants,
-against-
THE CITY OF NEWBURGH
1.  Claimants reside at:
94 Brown Road

Wappingers Falls, New York 12590
Claimants’ counsel is:

Elizabeth M. Hecht, Esq.

Mead Hecht Conklin & Gallagher, LLP
" Trial Counsel to Peter K. Overzat, Esq.

925 Westchester Avenue - Suite 302

White Plains, New York 10604

Telephone: 914-899-3100

Facsimile: 914:899-3101

2. The nature of the claim is negligence.

3. Upon information and belief, the claim arose at approximately 9:30
a.m. on Deceniber 29, 2012 on the public sidewalk/walkway adjacent
to the City of Newburgh Code Compliance Building, 123 Grand
Street, Newburgh, New York. '

At that time and place, Claimant, ALAN DAVID GARDNER, was
caused to fail upon an accumulation of ice and water upon the surface
of the public sidewalk/walkway. Upon falling, he fell to the
pavement and struck his head and body violently. (Annexed are two

1



photos. The photos are not intended to depict the conditions as they
~ existed at the time of the incident. Photo “A” shows the general
vicinity of the incident; photo “B” shows the specific portion of the
sidewalk which is to the right of the stanchion closest to the ramp
leading to the building as one walks from the bottom of the photo.)

Upon information and belief, the wrongful, careless and negligent
acts of the CITY OF NEWBURGH, its departments, officers, agents,
servants, employees and/or contractors, consist of, among other
things: permitting snow, ice and water to accurmilate upon the surface
of the aforementioned sidewalk/walkway; in failing to timely and
adequately sand and/or salt and/or apply calcium chloride to the
surface of the sidewalk/walkway; in failing to close and/or cordon off
the sidewalk/wallcway; in failing to take appropriate and adequate
measures to warn users of the aforesaid area of the sidewalk/
walkway, including Claimant, ALAN DAVID GARDNER, of the

" hazardous conditions present thereon. It will be further claimed that
THE CITY OF NEWBURGH, its departments, officers, agents,
servants, employees and/or contractors created the hazardous
conditions about which Claimants complain by negligently designing
and/or paving, and/or repairing and/or resurfacing and/or inspecting
and/or maintaining the aforesaid sidewalk/walkway and by failing to
provide adequate drainage for runoff, snow ‘and water in the aforesaid
arca; created the hazardous runoff and icing condition by permitting
improper grading and pitch to persist along with insufficient
drainage; and permitting the hazardous conditions to exist, persist and
reoccur despite sufficient prior written, actual and/or constructive
notice of the dangers presented thereby. It will be claimed that the
CITY OF NEWBURGH was negligent in failing to repair, correct or
remedy the sidewalk/walkway hazards, and allowed same, after due
notice of such conditions, to remain in an unsafe and improper
condition for pedestrian travel. As a result of the aforesaid
negligence and carelessness, acts of omission and commission there
was an accurmulation of water and ice causing and creatinga
hazardous condition which rendered the sidewalk/walkway slippery,
dangerous, treacherous and impassable and susceptible to the known,
reoccurring hazards and dangers of freeze-thaw cycles. Further, it




will be claimed that the CITY OF NEWBURGH retained incompetent
‘third-parties who negligently designed and constructed the aforesaid
sidewalk/walkway and/or failed adequately to address, remedy,
correct or rectify the design, maintenance, drainage, icing and
freezing problem despite due notice thereof and/or thereby created the
dangerous conditions. '

Upon information and belief, as a consequence of his fall, Claimant
ALAN DAVID GARDNER suffered, infer alia: contusion of the
skull, coup contrecoup injury, loss of consciousness, SEVere
concussive injury, traumatic brain mjury, post-concussion syndrome,
severe headache, amnesia, attention deficits, impairment of
concentration, impairment of executive functioning, memory
impairment, asphasia, impairment of his ability to focus, visual

* impairment, blurred vision, sleep disruption and disturbance,
irritability, fatigue, loss of stamina, mood disturbance, lumbar injury,
lumbar derangement, lumbar spasm. All of the foregoing injuries are
persisting and believed to have permanency; all involve injuries and
adverse ramifications to the surrounding tissues, blood vessels,
nerves, tendons, ligaments and musculature.

Upon information and belief, as a consequence of the fall of
Claimant, ALAN DAVID GARDNER, Claimant, DARLENE MARITE
GARDNER has suffered and will continue to suffer the loss of the
socicty and consortium of her lawful, wedded spouse, ALAN DAVID
GARDNER all to her damage and detriment. -

As a consequence of the injuries suffered by Claimant, ALAN
DAVID GARDNER, he has been extremely limited in his ability to
work in his chosen occupation. Itis estimated that, to date, he has
lost approximately $25,000 in lost earnings and those losses continue
and will continue into the future. '

Moreover, he has been and will be required to make co-payments 10
his medical providers for care, treatment and assessment of his
accident-related injuries. Details will be provided when available.



Dated: Fishkill, NY
March 25, 2013

/[%Az (Xﬁ///zj M

ALAN DAVID GARDNER

Before me this date did appear ALAN DAVID GARDNER who did swear in ny
presence that the contents of the within Notice of Claim are true to the best of his
knowledge and belief and that those matter alleged upon information and belief
are believed by him to be true under penalties of perjury.

_oanth
Sworn to before me this 47 day of
March, 2013

SR O T~

Notary Public

ELIZABETH M. HECHT
A Notary Public, State of New York
ualit dNoﬁSOBBS‘? .
Dualified 1n Westchester County,.”
Commission Expires j"/ﬁ =/ g -
















RESOLUTION NO.; _ {09 -2013
OF

APRIL 8, 2013

RESOLUTION AMENDING RESOLUTION NO: 2232012,
THE 2013 BUDGET FOR THE CITY OF NEWBURGH, NEW YORK
TO TRANSFER $2,400.00 FROM CONTINGENCY TO
CITY COUNCIL AND MAYOR EMPLOYEE BENEFI'T
IN CONNECTION WITH DENTAL AND VISION PLANS
WHICH WOULD COVER JULY 1, 2013 THROUGH DECEMBER 31, 2013

BE IT RESOLVED, by the Council of the City of Newburgh, that Resolution No: 223-
2012, the 2013 Budget of the City of Newburgh, is hereby amended as follows:

Decrease Increase
A.1900 Special Items $2,400.00
1990 Contingency - Emergency
A.1010 City Council $1,800.00

0830 Employee Benefit

A 1210 Mayor
.0880 Employee Benefit $ 600.00




RESOLUTION NO.. ~ +0  -2013
OF

APRIL 8, 2013

RESOLUTION AMENDING RESOLUTION NO: 223-2012,
THE 2013 BUDGET FOR THE CITY OF NEWBURGH, NEW YORK
TO TRANSFER $1,200.00 FROM CONTINGENCY TO
FIRE DEPARTMENT OTHER EQUIPMENT IN CONNECTION
WITH THE PURCHASE OF DECIBEL METERS

BE IT RESOLVED, by the Council of the City of Newburgh, that Resolution No: 223-
2012, the 2013 Budget of the City of Newburgh, is hereby amended as follows:

Decrease Increase
A.1900 Special Items $1,200.00
1990 Contingency
A.3412 Fire Department $1,200.00

0205 Other Equipment




RESOLUTIONNO.: 1\ 2013
OF

APRIL 8, 2013

A RESOLUTION AUTHORIZING THE EXECUTION
OF A RELEASE OF RESTRICTIVE COVENANTS AND RIGHT OF REEENTRY
FROM A DEED ISSUED TO
HABITAT FOR HUMANITY OF GREATER NEWBURGH, INC.
TO THE PREMISES KNOWN AS 45 CHAMBERS STREET
(SECTION 30, BLOCK 4, LOT 12)

WHEREAS, on June 7, 2012, the City of Newburgh conveyed property located at
45 Chambers Street, being more accurately described on the official Tax Map of the City of
Newburgh as Section 30, Block 4, Lot 12, to Habitat for Humanity of Greater Newburgh,

Inc.; and

WHEREAS, in preparation for the sale of 45 Chambers Street to the homeowner
Habitat for Humanity has requested a release of the restrictive covenants contained in said

deed; and

WHEREAS, this Council believes it is in the best interest of the City of Newburgh
and its further development to grant such request;

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of
Newburgh, New York that the City Manager be and he is hereby authorized to execute the

release, annexed hereto and made a part of this resolution, of restrictive covenants
numbered 1, 2, 3, 4, 5, 6 and 7 of the aforementioned deed.



RELEASE OF COVENANTS AND
RIGHT OF REENTRY

KNOWN ALL PERSONS BY THESE PRESENTS, that the City of Newburgh, a
municipal corporation organized and existing under the Laws of the State of New York,
and having its principal office at City Hall, 83 Broadway, Newburgh, New York 12550, in
consideration of TEN ($10.00) DOLLARS lawful money of the United States and other
good and valuable consideration, receipt of which is hereby acknowledged, does hereby
release and forever quitclaim the premises described as 45 Chambers Street, Section 30,
Block 4, Lot 12 on the Official Tax Map of the City of Newburgh, from those restrictive
covenants numbered 1, 2, 3, 4, 5, 6 and 7 in a deed dated June 7, 2012, from THE CITY
OF NEWBURGH to HABITAT FOR HUMANITY OF GREATER NEWBURGH, INC,,
recorded in the Orange County Clerk’s Office on June 15, 2012 in Liber 13358 of Deeds
at Page 1005 and does further release said premises from the right of re-entry reserved in
favor of the City of Newburgh as set forth in said deed

Dated: , 2013
: THE CITY OF NEWBURGH
By:
RICHARD F. HERBEK
STATE OF NEW YORK ) City Manager
)ss.:
COUNTY OF ORANGE)
Onthe ___dayof ____ in the year 2013, before me, the undersigned, a

Commissioner of Deeds in and for said State, personally appeared RICHARD FE.
HERBEK, personally known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged to
me that he/she executed the same in his/her capacity, and that by his/her signature on the
instrument, the individual, or the person upon behalf of which the individual acted;
executed the instrument.




RESOLUTIONNO.: ___| 2. 2013
OF

APRIL 8, 2013

A RESOLUTION AUTHORIZING THE EXECUTION
OF A RELEASE OF RESTRICTIVE COVENANTS AND RIGHT OF REEENTRY
FROM A DEED ISSUED TO
HABITAT FOR HUMANITY OF GREATER NEWBURGH, INC.
TO THE PREMISES KNOWN AS 47 CHAMBERS STREET
(SECTION 30, BLOCK 4, LOT 11)

WHEREAS, on June 7, 2012, the City of Newburgh conveyed property located at
47 Chambers Street, being more accurately described on the official Tax Map of the City of
Newbureh as Section 30, Block 4, Lot 11, to Habitat for Humanity of Greater Newburgh,
Inc.; and

WHEREAS, in preparation for the sale of 47 Chambers Street to the homeowner
Habitat for Humanity has requested a release of the restrictive covenants contained in said

deed; and

WHEREAS, this Council believes it is in the best interest of the City of Newburgh
and its further development to grant such request;

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of
Newburgh, New York that the City Manager be and he is hereby authorized to execute the
release, annexed hereto and made a part of this resolution, of restrictive covenants
numbered 1, 2, 3, 4, 5, 6 and 7 of the aforementioned deed.




RELEASE OF COVENANTS AND
RIGHT OF REEENTRY

KNOWN ALL PERSONS BY THESE PRESENTS, that the City of Newburgh, a
municipal corporation organized and existing under the Laws of the State of New York,
and having its principal office at City Hall, 83 Broadway, Newburgh, New York 12550, in
consideration of TEN ($10.00) DOLLARS lawful money of the United States and other
good and valuable consideration, receipt of which is hereby acknowledged, does hereby
release and forever quitclaim the premises described as 47 Chambers Street, Section 30,
Block 4, Lot 11 on the Official Tax Map of the City of Newburgh, from those restrictive
covenants numbered 1, 2, 3, 4, 5, 6 and 7 in a deed dated June 7, 2012, from THE CITY
OF NEWBURGH to HABITAT FOR HUMANITY OF GREATER NEWBURGH, INC,,
recorded in the Orange County Clerk’s Office on June 15, 2012 in Liber 13358 of Deeds
at Page 1011 and does further release said premises from the right of re-entry reserved in
favor of the City of Newburgh as set forth in said deed

Dated: , 2013
; THE CITY OF NEWBURGH
By:
RICHARD F. HERBEK
STATE OF NEW YORK ) City Manager
)ss.:
COUNTY OF ORANGE )
Onthe __ dayof ____ _ in the year 2013, before me, the undersigned, a

Commissioner of Deeds in and for said State, personally appeared RICHARD F.
HERBEK, personally known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged to
me that he/she executed the same in his/her capacity, and that by his/her signature on the
instrument, the individual, or the person upon behalf of which the individual acted;
executed the instrument.




RESOLUTIONNO.: ___ [ -2013
oF

APRIL 8, 2013

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF NEWBURGH
ASSUMING LEAD AGENCY STATUS UNDER STATE ENVIRONMENTAL
QUALITY REVIEW ACT (SEQRA} CONCERNING AN AMENDMENT OF
ARTICLE VII, ENTITLED “SPECIAL USE PERMITS” OF THE ZONING ORDINANCE OF
THE CITY OF NEWBURGH, DECLARING THE PROJECT TO BE AN UNLISTED
ACTION, CONSIDERING AN ENVIRONMENTAL ASSESSMENT FORM(EAF),
REFERRING SAME TO THE ORANGE COUNTY PLANNING DEPARTMENT AS
REQUIRED BY SECTION 239 OF THE GENERAL MUNICIPAL LAWS AND
SCHEDULING A PUBLIC HEARING

WHEREAS, by Resolution No. 194.2012 of October 22, 2012, the City Council of the
City of Newburgh, New York authorized the City Manager to execute the attached Development
and Land Disposition Agreement with Mill Street Partners, LLC (the “Development Agreement”)
for the redevelopment of the Mid-Broadway site; and

WHEREAS, the Development Agreement obligates the City to adopt modifications to the
Zoning Code to permit the proposed development; and

WHEREAS, consistent with the City’s Future Land Use Plan and Map, adopted by
Resolution Na. 172:2011 of September 12, 2011, the City is proposing to adopt an amendment to
Article VII, entitled “Special Use Permits” of Chapter 300 of the Code of Ordinances, to add
Section 300-38 entitled Large-Scale Mixed-Use Development Special Permit, which will permit the
proposed development project at the Mid-Broadway site and allow for other mixeduse
development to proceed in the future; and

WHEREAS, in compliance with SEQRA, the City Council of the City of Newburgh
wishes to assume Lead Agency status, declare the action to be an Unlisted action, proposes to
accept as complete an Environmental Assessment Form (“EAF”), refer the proposed ordinance to
the Orange County Planning Department pursuant to General Municipal Law Section 239, and
schedule a public hearing in connection with the proposed legislation.

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newhurgh, New
York as follows:




That the City Council of the City of Newburgh hereby declares itself as the Lead
Agency for the environmental review of the action pursuant to 6 NYCRR 617.6;
and

Classifies the action as an Unlisted Action; and

Proposes to accept as complete the Environmental Assessment Form (“EAF”)
attached hereto; Refers the proposed Ordinance to the Orange County Planning
Department as required by General Municipal Law Section 239; and

Schedules a public hearing to receive comments concerning “An Ordinance to
Amend Article VII, entitled “Special Use Permits” of Chapter 300 entitled
“Zoning” of the Code of Ordinances of the City of Newburgh to Add Section 300-
38 entitled - “Large-Scale Mixed-Use Development Specjal Use Permit”; and that
such public hearing be and hereby is duly set for the next regular meeting of the
"Council to be held at 7:00 p.m. on the 22nd day of April, 2013, in the 3™ Floor
Council Chambers, City Hall, 83 Broadway, Newburgh, New York.




DEVELOPMENT AGREEMENT

This Development Agreement (the “Agreement”) is dated as of ()¢ «1:' 23, 2012 and
entered into by the City of Newburgh (the “City™), a municipal cbrporation organized and
existing under the laws of the State of New York, having its office at 83 Broadway, Newburgh,
New York 12550, and Mill Street Partners, LLC, a limited liability company organized and
existing under the laws of the State of New York, having an office at 853 Broadway, New York,
New York 10003 (the “Developer™).

RECITALS:

WHEREAS, in response to a Request for Qualifications (RFQ) solicitation by the City,
the Developer was designated as the preferred developer to redevelop certain parcels of land
commonly known as the Mid Broadway Redevelopment Opportunity located in the City of
Newburgh; and

WHEREAS, the RFQ by the City sought proposals from private developers to create a
dense, mixed use commercial and residential development which was senéiﬁve to Newburgh’s
historic design aesthetic, environmentally sustainable, and which generated pedestrian use along
Broadway; and

WHEREAS, such redevelopment is intended to include the acquisition, demolition and
new construction of a mixed-use project consisting of housing and commercial components {(the
“Development™) along Broadway, Johnston Street, and Lander Street in the City of Newburgh,
New York; and

WHEREAS, the City desires that the Developer be formally designated as the Developer

for the Development; and
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WHEREAS, the City and the Developer acknowledge that the development of the Mid
Broadway Redevelopment Opportunity is a public-private partnership whose success relies and
depends upon the close coordination and collaboration between the City and the Developer to
achieve the City’s and Developer’s redevelopment goals and objectives; and

WHEREAS, the parties intend for this Agreement to govem their relationship, and to set
forth the respective roles and obligations of the parties with respect to the Development;

NOW, THEREFORE, in consideration of the foregoing recitals and underlying
promises, and for other good and valuable consideration, the receipt and sufficiency of which are
aéknowledged, the parties agree as follows:

ARTICLEX
TERMS OF ENGAGEMENT

1.01  Agreement Term. This Agreement shall be effective as of the date hereof and
shall expire twenty-four (24) months after its execution if the Developer has not secured the
Public Funding sufficient to begin construction of the Development, or on the date on which a
valid permanent certificate of occupancy is issued for the Development (or phase thereof, if the
project is phased), or upon an earlier termination of this Agreement in accordance with the ternns
hereof. The term of this Agreement may be extended upon the mutual agreement of the parties
hereto. Any provisions of this Agreement that are expressly identified to survive a termination
of this Agreement shall survive such termination.

1.02 The Development. The Development shall consist of a mixed-use project
consisting of housing and commercial components along Broadway, Johnston Street, and Lander
Street in the City of Newburgh, New York. The Development may be constructed in one phase
(consisting of approximately 103 residential rental apartment units, together with a ground floor

supermarket and/or other retail space and sufficient parking spaces) or may be constructed as a
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two-phase project [with the Phase 1 Project consisting of approximately sixty-seven (67)
residential rental apartment mits, together with a ground floor supermarket and/or other retail
space and sufficient pla:rkjng spaces and the Phase 2 Project consisting of the new construction of
approximately thirteen (13) two-family attached residential townhomes, together with sufficient
parking spaces]. In either case, total residential development shall not exceed 105 residential
units and the Development shall provide, at a minimum, at least one parking space per residential
unit,

(b)  Notwithstanding anything contained herein to the contrary, the City and the
Developer reserve the right to revise the above development program in order to create a
financially feasible project which achieves the City’s and Developer’s redevelopment goals and
objectives. The approval of the City under such circumstances shall not be unreasonably
withheld or delayed and, if so approved, the parties shall use good faith efforts to negotiate such
amendment(s) to this Agreement as may be necessary or appropriate.

1.03 Exhibits. This Agreement contains the following Exhibits, which are attached
hereto and incorporated as though fully set forth herein:

Exhibit A:  List of City-Owned Parcels To Be Conveyed to Developer
Exhibit B: Development Schedule and Milestones
Exhibit C: Escrow Agreement

1.04 Cooperation. The City and the Developer shall each cooperate with one another
in good faith to successfully consummate the Developmeﬁt. Such cooperation shall include
reasonable efforts to respond to one another as expeditioﬁsly as possible with regard to requests
for information or approvals required under this Agreement. With regard to materials or

documents requiring the approval of one or more parties, if such materials or documents are not
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approved as initially submitted, then the pariies shall engagé in such communication as 18
reasonably necessary under the circumstances to resolve any issues so that approval may be
given. A spirit of good faith and a mutual desire for the success of the Development, subject to
applicable financial constraints and regulatory limitations. shall govern the parties’ relationship
under this Agreement.

1.05 Communmication. In connection with the Development, the following individuals
shall serve as the primary points of contact for each party:

For the City: Richard F. Herbek, City Manager
For the Developer:  Patrick Normoyle, Manager

In all cases in this Agreement where information, notices and documents, etc. are fo be
transmitted from, between or among the parties, such transmission shall be made through the
contact persons described above or such other persons as the City or the Developer, as applicable
may hereafter designate, so as to keep one another informed of all material events, information
and communications relating to the Development.

1.06 Developer not an Agent. The Developer is hereby formally designated as the
developer for the Development. Notwithstanding anything to the contrary contained this
Agreement, the City shall not have any liability nor duty to any person, firm, corporation, or
governmental body for any act or omission or commission, liability, or obligation of the
Developer arising from the action or inaction of the Developer under this Agreement.

1.07 Time of Performance. The Developer shall use its good faith efforts to complete
the Development and meet all Developer Milestones and Milestone Deadlines (as described in
Exhibit B), subject to and conditioned upen (i) acquisition of the development sites by the

Developer in accordance with Section 5.04 below; and (ii) receipt of all financing necessary to
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complete the Development, including receipt of Public Funds (as hereinafter defined); provided,
however, that notwithstanding the foregoing, upon the execution and delivery of this Agreement
by all parties the Developer shall promptly commence initial planning, design and local
municipal approval activities related to the Development. The City shall diligently perform their
obligations contained herein as and when required of this Agreement.

1.08 Quality of Work under this Agreement. The Developer shall perform the
duties required fo effectuate the Development described herein in a competent and professional
manner.  The Developer shall furnish the skill and judgment necessary to complete the
Development in compliance with the Development Schedule and in an expeditious and efficierit
marnner consistent with the terms and provisions of this Agreement.

ARTICLE 11
OVERALL DESIGN AND APPROVAL RESPONSIBILITIES

The Developer shall, at its sole cost and expense, have the authority and obligation,
subject to and conditioned upon (i) acquisition of the development sites by the Developer in
accordance with Section 5.04 below; and (ii) receipt of all financing necessary to complete the
Development, including receipt of Public F unds? to:

2.061 Complete the Design of the Project. (a) The Developer will oversee and
complete the design of all elements of the Development described in this Agreement, including
the plans and specifications for each Project (the “Plans and Specifications™).

2.02 Obtain Permits and Other Approvals. The Developer shall diligently and in
good faith pursue such actions as may be reasonably necessary or appropriate to obtain all
building and construction permits, licenses, easements, and local governmental approvals
necessary to obtain, establish, or construct the Development, including necessary utilities, roads,

and other infrastructure improvements contemplated by the construction documents for the
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Development (the “Construction Documents™). The City will provide reasonable assistance in
obtaining these items, if and to the extent requested by the Developer.

2.03 Reimbursable Muniéinal Expenses. In addition to other costs to be paid as

described in this Agreement, and fees legally required to be paid to the City as part of the zoning
and building permit process, the Developer shall be liable for and shall reimburse the City for all
of the reasonable costs and expenses paid by the City to its consultants’ for adopting
modifications to the City’s Zoning Ordinance to permit the proposed development and reviewing
the Project under SEQRA (subject to SEQRA’s statutory fee limitation), and for all other
reasonable consultant expense incurred by the City in furtherance of the Project (including, but
not limited to, defending any lawsuits, environmental consultant costs, and the review and
analysts of Developer’s finaneial information) (the “Reimbursable Municipal Expenses”),
subject to the periodic review and approval of the consultant expenses in accordance with the
Escrow Agreement attached hereto as Schedule C. Subject to Developer’s right to dispute bills
and invoices presented to itr hereunder, the City shall pay Reimbursable Municipal Expenses m
accordance with the terms and conditions of the Escrow Agreement, (subject to Developer’s
obligation to replenish said Escrow as set forth therein). Upon the execution of this Agreement
and the Escrow Agreement (attached hereto as Schedule C) by all parties hereto, the Developer
shall deposit with the City an advance in the amount of $10,000.00 Dollars, which funds shall be
held in a separate account maintained by the City (the “Escrow Account”), and applied solely to
the payment of Reimbursable Municipal Expenses. When the Escrow Account is reduced below
$5,000.00 , the Developér shall deposit an additional sum of money so as fo maintain the
Account at or near $ $10,000.00. In the event of a dispute concerning Reimbursable Municipal

Expenses the parties shall promptly confer in a goed faith effort to resolve the dispute, provided,
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that such dispute shall not be cause for non-performance by any party of any of its obligations

hereunder.

2.04 Comply with Laws and Permits. The Developer shall cause the Development to
be designed aﬁd constructed in compliance with all applicable Federal, state and local laws,
codes, ordinances, rules and regulations.

2.05 Complete Construction. The Developer shall complete the construction of each
Project in accordance with ﬁe Plans and Specifications.

2.06 Oversee Marketing. The Developer shall direct and oversee all marketing
efforts for the Development in order to ensure that the residential units are leased and/or sold to
qualified applicants and the commercial space is leased and/or sold to commercial tenants

pursuant to leases or other agreements negotiated by the Developer.

ARTICLE 111
PROJECT FINANCING AND CLOSINGS

3.01 Public Funds. The Developer will seek to secure public funding including
various grants, subsidies, private equity through various tax credit programs, and conventional
financing sufficient to fund the project costs associated with the Development. The funding
programs may include but not be limited to the following funding programs: Low Income
Housing Tax Credit program (including both the “4%” and “9%” programs), New York State
Housing Trust Fund program, New York State HOME program, New York State Affordable
Home Ownership Development program, Orange County HOME program, Federal Home Loan

Bank of New York Affordable Housing Program, and other relevant funding programs. The
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Developer will provide copies of all funding applications submitted for the Development to the
City. In addition, the Developer will provide copies of all market studies, environment site
assessments, and any geotechnical reports prepared for the Development. If the Developer has
not secured the Public Funding sufficient to begin construction of the project within twenty-four
(24) months of the execution of this agreement, the Developer may, at its election, extend the
term of this agreement for another twelve (12) month period by making a payment of $50,000 to
the City and the approval by a majority vote of the City Council.

3.02 Designation as a Priority Project. To secure the completion of the
Development in accordance with this Development Agreement, the City shall designate the Mid
Broadway Redevelopment Project as a Priority Project of the City of Newburgh and shall
cooperate with the Developer in securing the Public Funds needed to complete the Development.
The City shall issue letters of support, resolutions of support, and other evidence of the
Development’s designation as a Priority Project for the City of Newburgh. Given the importance
that the sources of Public Funds place on local financial support, the City shall also prioritize the
Mid Broadway project when awarding funding from the City grant programs, including but not
limited to funding from the City’s Community Development Block Grant (CDBG) program.

303 Payment in Lieu of Taxes (PILOT). In order fo create a financially viable
project, the City shall grant a PILOT to the Development. The term and level of payments for
the Development will be determined within one hundred eighty (180) days of execntion of the

Development Agreement.
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3.04 Closing. The City and the Developer will participate in one or more closings for
the construction. financing of the Development, at which time all of the documents as may be
required by the lenders and investors for the construction of the Development (or phase thereof)

will be executed (the “Project Documents™).

3.05 Deed. The Project shall be developed in conformity with the laws, ordinances,
codes, rules and regulations of the City of Newburgh and State of New York. The deed will
contain provisions stating that the Developer is required to complete construction of the Project
in compliance with all State, County and Local standards for occupancy within thirty (30)
months of the date of the deed. Within such thirty (30} month tume period the Developer must
obtain a Certificate of Occupancy for all buildings within the Project. The deed shall require the
Developer to schedule an inspection by City officials at or before the end of the thirty (30) month
period. If the Developer has not complied with the deed provisions regarding rehabilitation of
the property and obtained a Certificate of Occupancy by that time, then the title to the property
shall revert to the City of Newburgh. The deed shall also provide that tﬁe property shall not be

conveyed to any other person before a Certificate of Occupancy is issued.

ARTICLE LIV
DEVELOPER MILESTONES AND MILESTONE DEADLINES

4.01 Upon a good faith reasonable determination by the City of the achievement of any
Completion Milestone described in Exhibit B and at the request of the Developer, the City shall
issue a written Certificate of Completion with respect to such Milestone. Such Certificate of
Completion shall constitute the City’s confirmation that the Milestone has been completed in

compliance with this Agreement. The City and the Developer agree to negotiate in good faith

Mid Broadway - Dev Agreement - FINAL. doc-9-



and determine such additional or different Milestones and/or Milestone Deadlines during the
planning of the Development as may be necessary to effectively and efficiently complete the
Development.

ARTICLE V
DUTIES AND RESPONSIBILITIES OF THE CITY

501 In General. The City shall promptly review any matter submifted by the
Developer for approval hereunder and advise the Developer of approval or of why approval is
being reasonably withheld. Tn connection with any request for approval of the Developmenit, the
City shall respond to any request within ten (10) business days.

5.02 Development Support. The City shall provide assistance for the Development
with local governmental agencies and other similar applicable parties, and will consider
reasonaﬁle requirements imposed on the Development by any lenders and equity iﬁvestors
lending to or investing in the Development. The City shall provide assistance reasonably
requested by the Developer in obtaining licenses, approvals, permits and other cooperation from
local, state, and Federal agencies and local governmental bodies; provided, however, that except
as otherwise specifically described herein, the Developer shall have the primary responsibility
for obtaining such approvals and cooperation.

5.03 Specific Responsibilities. The City shall:

A. Act reasonably and take all reasonable actions as are within its authority
and as are reasonably necessary to complete the development and construction of each Project;

B. Investigate the feasibility and advisability of approving requests by the
Developer (or where the granting authority is another govemmental entity, consider
recommending that such entity approve such request of the Developer), including but not limited

to the following:
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1. adopting modifications to the City’s Zoning Ordinance to permit
the proposed Development;

11. authorizing (through a license agreement between the City and the
Developer) the use of up to twenty-six (26) parking spaces in the
Lander Street Parking Lot, to be used solely by the Development,
in each instance subject to any applicable requirements of the City

Code.

5.04 Acquisition and Conveyance of Development Sites. (a) The City hereby agrees
to sell and convey the City owned parcels listed in Exhibit A to the Developer in accordance
with the terms and provisions of this Agreement and subject to compliance with applicable law.
Insurable title to the development parcels shall be conveyed by the City to the Developer at or
prior to closing of the constcuct“ion financing for the Development (or phase thereof) subject only
to such exceptions fo title as the Developer (and its financing sources) may approve, which
approval will not be unreasonably withheld.

(b)  The purchase price for the City owned parcels shall be subject to and conditioned
upon (X) an appraisal of the highest and best use prepared by a licensed appraiser in conformance
with the Uniform Standards of Professional Appraisal Practice; (y) any additional requirements
dictated by each Project’s financing sources, including the sources of Public Funds; and (z) the
Developer’s receipt of all financing necessary, including receipt of Public Funds described in
Section 3.01 above, sufficient to complete the Development as herein described.

(c)  The closing of the transfer of title for the City owned parcels shall occur at or

prior to the closing of the Develeper’s construction financing for the Development (or phase
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thereof). Any and all closings shall be held at the éfﬁces of the Developer’s construction lender
or such lender’s counsel’s office. At each such closing the City shall execute and deliver to the
applicable Owner Entity a bargain and sale deed in recordable form with covenants against
grantor’s acts. The City shall be responsible for all taxes, assessments and water and sewer rents
accrued against the City owned parcels as of the date preceding the closing date for the
conveyance of such parcels. The Developer shall be responsible for all taxes, assessment and
water and sewer rents accruing against the conveyed parcels on and after the closing date for
such parcels. The City, as applicable, shall pay and be responsible for any and all real property
transfer and similar taxes.
ARTICLE VI
TERMINATION, DEFAULT AND REMEDIES

6.01 Events of Default. Any of the following shall constitute an “Event of Default”
by the Developer under this Agreement, subject to the provisions of Section 6.02, if such event
has a material adverse impact upon the Development:

{a) failure of Developer to complete aﬁy Milestone by the applicable Milestone
Deadline within sixty (60) days after receiving written notice of such failure by
the City, subject to the provisions of Sections 6.02 and 6.04 below;

(b)  failure of the De-veloper to pay or perform any other material obligation of
Developer under this Agreement, and such failure continues and remains uncured
for a period of sixty (60} days after receiving written notice thereof by the City;
provided, however, that if such failure cannot reasonably be cured within such
sixty (60) day period, the Developer shall have a period of sixty (60} additional

days to cure such failure, so long as the Developer diligently pursues such cure;
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(¢) if any representation of Developer under this Agreement i1s or becomes untrue or
inaccurate in any material adverse respect and is not cured or commenced to be
cured within sixty (60} days after receiving written notice thereof by the City;

(&) if (i) the Developer consents to the appointment of a receiver, trustee or
liquidator for the Development or for any substantial part of its property, or (ii) a
bankruptcy or similar proceeding is commenced by the Developer under the laws
of any jurisdiction, or if any such proceeding is and such proécedjng commenced
against the Developer under the laws of any jurisdiction is not stayed or dismissed
within ninety (90) days after its institation; or

{e) the unilateral withdrawal by the Developer as the Developer of the Development.
If an Event of Defanlt shall occur and continue beyond the expiration of any applicable notice
and cure period, the City may terminate this Agreement with respect to the Development or
phase thereof, whichever shall be the subject matter of such Event of Default, upon giving
written notice thereof to the Developer, and may exercise all other rights or remedies available to
it in law or in entity.

6.02 Force Majeure. If the Developer is delayed in achieving any Developer
Milestone due to unforeseeable causes beyond the control of the Developer, then the applicable
Developer Milestone shall be extended for a period of time corresponding to the period of delay,
with a reasonable adjustment to any other applicable milestones affected by the delay. Such
causes include, but shall not be limited to acts of God, war, terrorism or public epemy, acts of
any governmental entity or ageney in either its sovereign or contractual capacity (including the
failure of any governmental entity or agency to timely issue any necessary permils or approvals),

fires, floods, epidemics, strikes or labor disputes, freight embargoes, unusually severe weather,
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delays of any subcontractor or supplier arising from unforesecable causes beyond the control of
the Developer, or litigation by third parties.

6.03 No Fault Termination. Notwithstanding the foregoing, Developer shall not be in
default of this Agreement and this Agreement may be terminated by the Developer upon notice
to the City and if, through no fault of the Developer, (a) one or more environmental, geophysical
or similar conditions detrimental fo the Development is discovered and the cost to be bome by
the Developer is extraordinary and renders the Project infeasible, or (b) the Developer, through
no fault of its own (including, but not limited to, due to rejection of an application to one or more
applicable funding sources for a portion of the Public Funds), cannot obtain the necessary
financing to complete the Development (or phase thereof). If this Agreement is so terminated,
no party shall have any liability to the others hereunder with respect to the Development {or
phase thereof), whichever shall be the subject matter of such termination.

6.04 Default by the City. In the event that the City materially fails to comply with the
terms of this Agreement and such failure causes a delay in the development process or in the
achievement of one or more Milestones, then the Developer shall be provided with an extension
of the appropriate or affected Milestone Deadlines in order to allow additional time to complete
the work affected by such default or, at the option of the Developer, the Developer may
terminate this Agreement with respect to the Development, but only if the City fails to cure such
default and comply with the terms of this Agreement within a period of sixty (60) days after
receiving written notice thereof from the Developer. Upon such termination, the Developer may
exercise any right or remedy available to it in law or at equity.

ARTICLE VII
REPRESENTATIONS AND WARRANTIES
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7.01 Representations of the Developer. As of the date of this Agreement, the
Developer represents that:

A. Organization and Powers. The Developer is a limifed liability company,
validly existing and in good standing under the laws of the State of New York. The Developer
has the power and authority to own its assets and properties, to carry on its activities as now
conducted by it, to execute, deliver and perform this Agreement.

B. Authorization, Binding Agreement.  The execution, delivery and
performance by the Developer of this Agreea:dent have been duly authorized by all requisite
action.

C. Lirigatfon, There is no known action, suit or proceeding pending or, to the
best knowledge of the Developer, threatened before any court or government or administrative
body or agency which may reasonably be expected to (i) result in a material adverse change in
the activities, operations, assets or properties or in the condition, financial or otherwise, of the
Developer, or (ii) impair the ability of the Developer to perform its obligations under this
Agreement. |

7.02 Representations of the City. As of the date of this Agreement, the Crty
represents that:

A Power, Binding Agreement. The City has the power, authority and légal
right to enter into and perform this Agreement, the execution, delivery and performance of which -
have been duly authorized by all requisite action.

B. No Litigation. There are no pending or, to the best knowledge of the City,
thréatened actions or proceedings before any court or administrative agency which would

materially adversely affect the ability of the City to perform their obligations under this
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Agreement, or any other agreement or instrument entered into by the City pursuant to {his
Agreement,

ARTICLE VIIX
INDEMNIFICATION

8.01 Indemnification by the Developer. The Developer shall indemnify, defend and
hold the City and its respective officers, elected officials, émployees and agents harmless from
and against all claims, damages, demands, liabilities, obligations and causes of action of any kind
whatsoever brought by third parties and suffered by the City (collectively “Cla.lms”) including,
but not limited to costs, expenses and reasonable attorneys’ fees expended in seftlement or
defense of any Claim, if and to the extent caused by the frand, gross negligence or willful
misconduct of the Developer or any of its respective officers, directors, employees or agents.

8.02 Indemnification by the City. The City shall indemnify, defend and hold
the Developer and its respective affiliates officers, directors, employees and agents harmless
from and against all claims, damages, demands, liabilities, obligations and causes of action of
any kind whatsoever brought by third parties and suffered by the Developer (collectively
“Claims™), including, but not limited to costs, expenses and reasonable attorneys’ fees expended
in settlement or defense of any Claim, if and to the extent caused by the fraud, gross negligence
or willful misconduct of the City or any of its respective officers, elected officials, employees or

agents.

ARTICLE IX
MISCELLANEOUS

9.01 Notices. All notices, requests, demands, approvals or other communications

given hereunder or in connection with this Agreement shall be in writing and shall be deemed
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given when delivered by hand or sent by registered or certified mail, return recelpt requested,
addressed as follows:

If to City: City of Newburgh

83 Broadway

Newburgh, NY 12550

Attn: Richard F. Herbek
With copies to: City of Newburgh

33 Broadway

Newburgh, NY 12550

Atin: Michelle Kelson, Esq.
If to Developer: Mill Street Partoers, LLC

853 Broadway

New York, NY 10003

Attn: Patrick Normoyle
With copies to: Cannon Heyman & Weiss, LLP

54 State Street, 5th Floor

Albany NY 12207

Atin: Steve Heyman

9.02 Further Assurances. Fach party shall execute such other and further documents
as may be reasonably necessary or proper for the consummation of the transaction confemplated
by this Agreement.

9.03 Assignment. This Agreement shall not be assignable by any party, without the
prior written consent of the other parties; provided, however, that the Developer may, without
such consent but with notice to the City per Section 9.01, assign or sub-contract this Agreement
or any of its rights and responsibilities hereunder to an affiliate of the Developer or to an entity
controlled by, or under common control with, the Developer, but no such assignment shall
relieve the Developer of its obligations hereunder absent the prior written consent of the City.

9.04 Counterparts. This Agreement may be executed in counterparts, each of which

shall be deemed original, but all of which, together, shall constitute one instrument.
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9.05 Interpretation and Governing Law. This Agreement shall not be construed
against the party who prepared it but shall be construed as though prepared by all parties. This
Agreement shall be construed, interpreted, and governed by the laws of the State of New York.

9.06 Severability. If any portion of this Agreement is declared by a court of
competent jurisdiction to be invalid or unenforceable such portion shall be deemed severed from
this Agreement and the remaining parts shall continue in full force as though such invalid or
- unenforceable provision had not been part of this Agreement.

9.07 Final Agreement. Unless otherwise provided herein, this Agreement constitutes
the final understanding and agreement between the parties with respect to the subject matter
hereof and supersedes all prior negotiations, understandings and agreements between the parties,
x%rhether written or oral.

9.08 Modification of Agreement. This Agreement may be amended, supplemented or
changed only by a writing signed or authorized by or on behalf of the party to be bound thereby.
This Agreement may not be altered, modified, rescinded, or extended orally.

9.09 Waivers. The failure of any party to insist in any one or more case upon the strict
performance of any of the obligations under this Agreement or to exercise any right or remedy
herein contained shall not be construed as a waiver or a relinquishment for the fiture of such
obligation, right or remedy. No waiver by any party of any provision of this Agreement shall be
deemed to have been made unless set forth in writing and signed by the party to be charged. In
addition to the other remedies herein provided, either party may restrain by injunction the
violation or threatened violation of cither parties obligations under this Agreement and may

obtain specific performance by either party of its obligations under this Agreement.
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910 Successors. The terms, covenanis, agreements, provisions, and conditions
contained herein shall bind and inure to the benefit of the parties hereto, their successors and
assigns.

9.11 Certain Approvals. Unless otherwise stated, all approvals or consents required
of either party hereunder shall not be unreasonably witbheld, delayed, conditioned or denied.

9,12 References to this Agreement. All references to this Agreement shall include all
documents and exhibits incorporated by reference.

9.13 Headings. The headings in this Agreement are inserted for convenience only and
shall not be used to define, limit or describe the scope of this Agreement or any of the
obligations herein.

9.14 Construction. Whenever in this Agreement a pronoun is used, it shall be
construed to represent either the singﬁlar or the plural, either the masculine or the feminine, as
the case shall demand.

9.15 Authority to Execute. The undersigned represent and warrant that they are duly
authorized to execute and deliver this Agreement.

9.16 Resolution of Disputes. It is mutually agreed by and among the parties, that the
respective parties hereto shall and they hereby do agree to tesolve all claims, controversies,
disputes and disagreements (collectively, a “Dispute”) by submitting the Dispate to
determination by mediation. In the event the parties are not able to resolve a Dispute through
mediation, any party may bring an action in any Federal or New Yotk State cowmt of competent
jurisdiction Jocated within the City, County and State of New York.

'9.17 Non Discrimination. The Developer covenants and agrees that it shall comply

with all applicable federal, state, and local laws in effect from time to time prohibiting
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discrimination or segregation by reason of age, race, creed, religion, sex, color, national origin,
ancestry, sexual orientation or affectional preference, disability, or marital status in the sale,

lease or occupancy of the Phase 1 Project or Phase 2 Project, or any part thereof.

ARTICLE X
ACCESS TO THE DEVELOPMENT PARCELS

10.01 Access to Development Parcels. From and after the date of this Agreement, the
City hereby grants te the Developer and Developer’s employees, agents and contractors, upon
the conditions hereinafter stated, the license or privilege of entering upon the City-owned parcels
listed in Exhibit A and taking thereupon such vehicles, equiiament, tools, machinery and other
materials as may be necessary for the purposes of inspecting the property which inspections may
include, but are not limited to, conducting surveys, physical inspections, tests, engineering and
construction evaluation and reports, architectural study and planning, and environmental study,
testing, and such other tests and evaluations as ‘are reasonably required for an evaluation of the
property and the prosecution of any applications for governmental approvals.

10.02 Compliance with Existing Laws. Developer agrees to do such work and
perform such tasks in such manner as will comply fully with the provisions of any laws,
ordinances or other lawful authority, obtaining any and all permits required thereby.

10.03 Indemnification and Hold Harmless. Developer hereby agrees to defend,
indemmnify and hold City harmless against any claims, actions and proceedings bfought against
City arising out of, in connection with and/or relating to Developer’s use of the premises.
Developer has posted evidence of and shall maintain public liability insurance naming the City

as additional insured in a minimum coverage amount of One Million ($1,000,000.00) Dollars.
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Such insurance shall be maintained until either the City-owned parcels are conveyed to the
Developer or this agreement is terminated subject to the terms of this agreement.

10.04 Third Party Contractors and Consultants. Developer may retain certain
employees, agents, contractors and consultants to perform the subject work. In the contract by
which Developer retains such agents, Developer and such agents shall name the City as
additional insured under insurance coverage concerning Developer’s performance of the tasks
referenced herein.

10.05 Commencement. The Jlicense or privilege hereby given shall commence upon the
execution of this development agreement between City and Developer.

10.06 No Vested Rights. It is understood and agreed that no vested right in said
premises is hereby granted or conveyed from either party to the other, and that the privileges
hereby given are subjecf to any and all encumbrances, conditions, restrictions and reservations

upon or under which the parties held said premises prior to the granting of this license.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement by their duly

authorized signatories on or as of the date first written below.

CITY OF NEWBURGH
(LG
By: i ' § |
NamesRichard F. Herbek Date / /
Title: City Manager

MILL: STREET PARTNERS, LLC

Name: Patx\g\l;sljﬁrmoyle Date
Title: Mana

APPROVED AS TO FORM

0 Vo) e

Cheryl A. Gross
Comptroll

ighelle Kelson
orporation Counsel
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EXHIBIT A

LIST OF CITY-OWNED PARCELS TO BE CONVEYED TO DEVELOPER




EXHIBIT B

DEVELOPMENT SCHEDULE

and

MILESTONES

B-1




EXHIBIT A

LIST OF CITY-OWNED PARCELS TO BE CONVEYED TO DEVELOPER

SBL

30-3-24
30-3-25
30-3-26
30-3-27
30-3-28
30-3-29
30-3-30
30-3-31
30-3-32
- 30-3-33
30-3-34
30-3-35
30-3-37
30-3-23
30-3-22

30-3-21

Address

132 Broadway

136 Broadway

138 Broadway
140 Broadway
142 Broadway
142A Broadway
144 Broadway
146 Broadway

148 Broadway

6 Johnston Street

10 Johnston Street

12 Johnston Street

16 Johnston Street

6 Lander Street

8 Lander Street

14 Lander Street

Assessed Value
2,100
2,100
1,600
1,300
1,300
500
1,300
1,500
2,100
1,000
1,600
1,600
4,300
1,800
5,800

2,400



EXHIBITB
DEVELOPMENT SCHEDULE AND MILESTONES *

The City and the Developer shall use good faith efforts to adhere to the following
development schedule and to meet the development milestones noted below. All
deadlines are based on execution of the final development agreement.

Milestone

Deadline**

Execute Development Agreement

October 23, 2012

Developer Commences Preparation of
Preliminary Engineering and Site Plan

October 24, 2012

City Commences Preparation of Zoning
Modifications to Permit Development

November 13, 2012

Developer submits applicable applications
and/or petitions for project approvals
within the jurisdiction of the City and its
municipal boards (“City Approvals™)

March 1, 2013

City Adopts Zom’ng Modifications to
Permit Development

April 1, 2013

Developer Submits NYS HCR or NYS
HEA Funding Application

NYS HCR: November 29, 2012
or
NYS HFA: January 15, 2013

COMPLETION MILESTONE 1:
Developer Obtains Financing
Commitments

Sixty (60) days from receipt of written
funding award from NYS HCR or NYS
HFA

COMPLETION MILESTONE 2:
Developer Secures All City Approvals

Ninety (90) days from receipt of written
funding award approval

Developer Completes Plans and
Specifications

One hundred fifty (150) days from receipt
of written funding award approval

COMPLETION MILESTONE 3:
Developer Obtains Building Permit

One hundred eighty (180} days from
receipt of written funding award approval

COMPLETION MILESTONE 4:

Two hundred seventy (270) days from




Developer Closes on Project Financing

receipt of written funding award approval

Developer Commences Construction

Thirty (30) days from closing of project’s
construction financing

COMPLETION MILESTONE 5:
Developer Completes Construction

Twenty one (21) months after
cemmencement of construction

* If the Project is executed as {wo distinct phases, the above schedule will apply to the
Phase 1 project. The Development Schedule and Milestones for the Phase 2 project will
be determined after commencement of construction of the Phase 1 project.

## All deadlines assume, and are contingent upon, execution of the Development
Agreement by the City and the Developer by October 23, 2012.




EXHIBIT “C”

ESCROW AGREEMENT

- £

oy
THIS AGREEMENT is made this ‘2_;__5 day of O{,&‘l@f 2012, by and between TaE CITY
oF NEWBURGH, a New York municipal corporation with offices at 83 Broadway, Newburgh,
New York 12550 (the “City”) and the MILL STREET PARTNERS LLC, a limited liability
company organized under the laws of the State of New York with offices at 853 Broadway, New
York, New York 10003 (the Developer™):

WITNESSETH:

WHEREAS, the City desires to facilitate redevelopment of the City’s downtown and
promote a mixture of residential, retail and other appropriate uses on City-owned property, more
commonly referred to as the Mid-Broadway Opportunity; and

WHEREAS, the City and the Developer entered into a Development Agrecment dated
, 2012 (the “Development Agreement”), for a mixed-use project
consisting of housing and commercial components along Broadway. Johnston Street, and Lander
Street in the City of Newburgh, New York; and

WHEREAS, the Developer, pursuant to the Development Agreement, provided an
escrow deposit of $ to reimburse the City for outside consultant and other expenses
incurred by the City in furtherance of the Project; and

WHERFEAS, the Developer and the City have entered into a Development Agreement, in
order to set forth certain understandings among them with respect the environmental review
concerning the implementation of the Project, subject to the New York State Environmeuntal
Quality Review Act and the regulations promulgated thereunder by the Commuissioner of the
New York State Department of Environmental Conservation (collectively, “SEQRA™); and

WHEREAS, the Development Agreement provides, among other things, that the
Developer shall be liable for and reimburse the City for all reasonable costs and expenses paid by
the City to its consultants for reviewing the Developer’s application for the Project (the
“Application”) under SEQRA, and for other consuitant expenses incurred by the City 1n
furtherance of the Project (“City Expenses™); and

WHEREAS, the City and the Developer wish to enter into an Escrow Agreement to
govern the payment by the Developer of the City Expenses of the City and its Consultants
pursuant to the terms and conditions set forth therein; and

WHEREAS, the City and the Developer desire to appoint the City Compiroller as escrow
agent (the “Escrow Agent”), and the Escrow Agent agrees 1o serve in such capacity and act in
accordance with the provisions hereof,




Now THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are acknowledged, the City and the Developer agree as follows:

1. Oscrow Agent. The City and the Developer hereby appoint the Escrow
Agent to act in accordance with the provisions of this Escrow Agreement, and hereby designate it
with the authority to receive, deposit and withdraw said funds from the Escrow Fund in order to
pay the City’s Expenses, as those terms are hereinafter defined.

2. Escrow Fond. The Developer will deposit with the City the sum of
Ten Thousand Dollars ($10,000 .00) (the “Initial Deposit™, which shall be placed in an interest
bearing account, and interest earned thereon shall be added thereto (the Initial Deposit, together
with Additional Deposits as hereinafter defined, and the interest earned thereon shall be referred
to as the “Escrow Fund”). :

3. Use of Escrow Fund. The Escrow Fund shall be used to pay for all City
Expenses.

4. Consultants. The City reserves the absolute right in its full discretion to
retain and confrol the work of the consultants in connection with their review of the Application
and/or terminate their retention.

5. Consultants Invoices. The City shall require that all invoices submitted by
the consultants (“Consultant(s) Invoice(s)”) to the City in connection with the Project shall set
forth in written form with sufficient specificity (i) descriptions of all work performed on a daily
basis, (ii) total time spent performing such work on a daily basis, (iii) the charge for such work,
including individual billing rates, (iv} a particular staterent of any disbursements charged, and
(v) the total fees charged for each bill or invoice. The Consultants Invoices shall be transmitted
to the Fscrow Agent, who shall transmit a copy by mail or facsimile to the duly authorized
representative of the Developer as soon as reasonably possible after receipt of same, for review
and approval.

6. Automatic Approval of Invoices. Unless the Escrow Agent receives a
written objection to any Consultant Invoice within seven (7) business days of the Developer’s
receipt of such Invoice, the Escrow Agent shall promptly release that amount of the Escrow Fund
to pay the invoiced City Expenses. All objections hereunder shall provide a detailed elaboration
describing the disputed task and associated costs. The Escrow Agent may pay from the Escrow
Fund any undisputed portion of the Consultant Invoice as set forth above. In making payment of
any of the City Expenses out of the Escrow Fund, the Escrow Agent shall be entitled to rely upon
the accuracy and veracity of any bill, invoice and/or statement for services which is tendered to
the Escrow Agent in connection with the Project; provided, however, that upon each payment of
the City Expenses out of the Escrow Fund, the Escrow Agent shall provide the Developer with a
true and correct copy of the invoice or bill being paid.

7. Appeals Procedure. In the event the Developer timely objects to any
Consultant Favoice as set forth above, the Escrow Agent and the Developer shall affirmatively
seek to resolve said disagreement in a timely manner. If they are unable to resolve the
disagreement within ten (10) days of the Escrow Agent’s receipt of the writter objection as set




forth above, the Escrow Agent shall refer such dispute to the City Attorney (“City Aitorney™) for
its review and determination. The Escrow Agent shall provide the City Attorney with true and
correct copies of all written records relevant to the dispute, and the City Atforney shall examine
the record and issue a written decision within ten (10) business days of its receipt of the written
objection regarding the reasonableness of the disputed expense. The determination of the City
Attorney shall be reasonable and binding. The Developer agrees that the Escrow Agent may pay
from the Escrow Fund reasonable City Expenses as determined by the City Attorney.

8. Accounting. The Escrow Agent shall provide the Developer with a full
written accounting of the Escrow Fund within thirty (30) days of any written request thereof.

Q. Additional Deposits.

(1) The Developer agrees to ensure that throughout the City’s review
of the Application, and until all Consultants Invoices regarding the City Expenses have been
submitted and paid in full as set forth herein (the “Termination Date™), the Escrow Fund shall be
replenished to $10,000.00 at any time the balance is below $5,000.00 by making additional
deposits (“Additional Deposits™) in such amount or amounts as the Escrow Agent, in its sole and
reasonable discretion, shall determine is necessary to replenish the Escrow Fund to $10,000.00.
Such Additional Deposits shall be made by the Developer within ten (10) business days after
written request for same is made by the Escrow Agent. In no event shall the Escrow Fund remain
in effect more than 60 days after the Termination Date.

(i)  In the event the Developer fails or refuses to make such Additional
Deposits in such amounts and in the manner required herein, then notwithstanding anything to
the contrary contained or agreed to in any other contract or agreement between the Developer and
the City, the City shall, at its sole option, stop processing the Application unless and until such
time as the Developer makes such Additional Deposit.

10.  Payment of Al Consultants Invoices. The Developer agrees that in the
event it withdraws the Application or otherwise terminates the City’s review of the Application,
all City Expenses incurred up to and including that point in time shall be paid out of the Escrow
Fund pursuant to the terms set forth herein, including, those costs incurred but not yet submitted
to the Escrow Agent for payment.

11.  Refund of Escrow Fund. At the expiration of the Termination Date, the
Escrow Agent shall pay to the Developer the balance of the proceeds contained within the
Escrow Fund.

12.  Indemnity. The Escrow Agent and the City Attorney undertake to perform
only such duties as are specifically set forth in this Escrow Agreement. The Escrow Agent and
the City Attorney shall not be liable for any action taken or omitted by them in good faith and
believed by them to be authorized hereby or within the rights or powers conferred upon them
hereunder, nor shall they be liable for any mistake of fact or error of judgment or for any acts or
omissions of any kind, unless caused by their own gross negligence or willful misconduct. The
City and the Developer, in equal part, shall indemnify the Escrow Agent and the City Attorney
and hold them harmless from and against, and shall reimburse them with respect to, any and all




losses, damages, Habilities, claims, costs and expenses, including reasonable attorneys’ fees,
incurred by the Escrow Agent and the City Attorney in connection with their duties hereunder.

13.  Entire Undersianding. This Agreement contains the entire understanding
of the parties who hereby acknowledge that there has been and there are no representations,
warranties, covenants or understandings other than those expressly set forth herein.

14.  Modification. Neither this Agreement nor any provision hereof, shall be
amended or modified, or deemed amended or modified, except by an agreement in writing duly
subscribed and acknowledged with the same formality as this Agreement. This Agreement and
the provisions hereof may not be modified, changed, waived, discharged or terminated orally.

15.  Binding Effect. This Agreement shall be binding upon, and inure to the
benefit of, the parties, their related entities, successors and assigns.

16.  Lepal Iterpretation. All matiers affecting the interpretation of this
Agreement and the rights of the parties hereto shall be governed by the laws of the State of New
York.

17.  Severability. Should any provision contained within this Agreement be
determined to be invalid or illegal, such invalidity or illegality shall not affect in anyway any
other provision hereof, all of which shall continue, nevertheless, in full force and effect.

18.  Notices. Any and all notices required hereunder shall be addressed as
follows, or to such other address as may hereafler be designated in writing by either party hereto:

To the City:
City of Newburgh
City Hall — 83 Broadway
Newburgh, New York 12550
Attention: Richard F. Herbek, City Manager

City of Newburgh

City Hall — 83 Broadway

Newburgh, New York 12550

Attention: Cheryl Gross, City Comptroller

with a copy to: City of Newburgh
City Hall — 83 Broadway
Newburgh, New York 12550
Aftenfion: Michelle Kelson, Esq., Corporation Counsel

To the Developer:  Mill Street Partners, LLC
853 Broadway
New York, New York 10003
Attention: Patrick Normoyle




With a copy to: Cannon Heyman & Weiss
54 State Street, 5 Floor
Albany, New York 12207
Aftention: Steve Heyman, Esq.

IN WITNESS WHEREOF, this Agreement has been executed as of the date first above

writlen.
CITY OF NEWBURGH
o UL VA
Yool
Al ) MA

Richard F. HerBek, Cify Manager

Daied: ﬂ? /Qi} ! D
/o

MILL STREET PARTNERS, LLC

Patrick Nonnéayle,\Manager

Dated: f O ] A // 9\






