
City of Newburgh Council Work Session
Sesion de trabajo del Concejal de la

Ciudad de Newburgh
October 19, 2017

6:00 PM

Council Meeting Presentations

1. Public Hearing -- CDBG Consolidated Plan for Housing and Community
Development Proposed Actions FY 2018
(Ellen Fillo & Deirdre Glenn)
 
Audiencia Pública – Plan Consolidado de la Beca de Desarrollo a los
Bloques de la Comunidad para Viviendas y Acciones Propuestas para el
Desarrollo Comunitario para el Año Fiscal 2018 (Ellen Fillo y Deirdre
Glenn)
 

2. Monthly Financial Report
(Katie Mack)
 
Reporte Financiero Mensual (Katie Mack)

Finance/Finanza

3. Donation of Key to the City
Resolution authorizing the City Manager to accept a donation of a ceremonial
Key to the City to present to Lillie Bryant Howard (Michelle Kelson)
 
Una resolución autorizando al Gerente de la Ciudad a aceptar la donación
de una llave ceremonial de la Ciudad para ser presentada a Lillie Bryant
Howard (Michelle Kelson)
 

4. Post Issuance Compliance Procedures for Tax Exempt Bonds
Resolution adopting the City of Newburgh Post-Issuance Compliance
Procedures for Tax-Exempt Bonds. (Katie Mack)

Una resolución adoptando los procedimientos de la Ciudad de Newburgh
con respecto al cumplimiento posterior a la emisión de bonos exentos de
impuestos. 
 

5. Award of Bid for Vacant Building Demolition Project
Entrega de la licitación para el Proyecto de la Demolición de Edificios
Vacantes. 
 



Planning and Economic Development/Planificación y Desarrollo Económico

6. Release of Covenants 387 Third Street
Resolution authorizing the execution of a Release of Restrictive Covenants
and Right of Re-entry from a deed issued to Joseph Afonso and Maria
Afonso to the premises known as 387 Third Street (Section 12, Block 1, Lot
1) ( Michelle Kelson) 
 
Una resolución autorizando la ejecución de la liberación de cláusulas
restrictivas y derecho a reingreso de una escritura emitida a Joseph Afonso
y Maria Afonso a las instalaciones conocidas como la 387 de la Calle
Third (Sección 12, Bloque 1, Lote 1) (Deirdre Glenn)
 

7. Release of Covenants 251 Powell Avenue
Resolution authorizing the execution of a Release of Restrictive Covenants
and Right of Re-entry from a deed issued to Joseph Afonso and Maria
Afonso to the premises known as 251 Powell Avenue (Section 7, Block 7, Lot
20) (Michelle Kelson) 
 
Una resolución autorizando la ejecución de la liberación de cláusulas
restrictivas y derecho a reingreso de una escritura emitida a Joseph Afonso
y Maria Afonso a las instalaciones conocidas como la 251 de la Avenida
Powell (Sección 7, Bloque 7, Lote 20) (Deirdre Glenn)
 

8. Purchase of 256 North Street
Resolution to authorize the conveyance of real property known as 256 North
Street (Section 3, Block 12, Lot 18) at private sale to Raymundo Mera for the
amount of $99,000.00.  (Deirdre Glenn)
 
Una resolución autorizando el traspaso de bienes raíces conocidas como
la 256 de la Calle North (Sección 3, Bloque 12, Lote 18) en una venta
privada a Raymundo Mera por la cantidad de $99,000.00 (Deirdre Glenn)
 

9. Purchase of 383 First Street
Resolution to authorize the conveyance of real property known as 383
First Street (Section 28, Block 1, Lot 14) at private sale to Mitchell Mejia for
the amount of $19,000.00.  (Deirdre Glenn)
 
Una resolución autorizando el traspaso de bienes raíces conocidas como
la 383 de la Calle First (Sección 28, Bloque 1, Lote 14) en una venta
privada a Mitchell Mejia por la cantidad de $19,000.00. 
 

10. Purchase of 26 Forsythe Place
Resolution to authorize the conveyance of real property known as 26 Forsythe
Place (Section 9, Block 3, Lot 5) at private sale to Joseph and Maria Afonso
for the amount of $25,000.00.  (Deirdre Glenn) 
 



Una resolución autorizando el traspaso de bienes raíces conocidas como
la 26 de Forsythe Place (Sección 9, Bloque 3, Lote 5) en una venta privada
a Joseph y Maria Afonso por la cantidad de $25,000.00. (Deirdre Glenn)
 

11. Purchase of 85 William Street and 87 William Street
Resolution to authorize the conveyance of real property known as 85 William
Street (Section 39, Block 2, Lot 21) and 87 William Street (Section 39, Block
2, Lot 20) at private sale to Bisessar Alvin Moonsear for the total amount of
$21,500.00.  (Deirdre Glenn) 
 
Una resolución autorizando el traspaso de bienes raíces conocidas como
la 85 de la Calle William (Sección 39, Bloque 2, Lote 20) y la 87 de la
Calle William (Sección 39, Bloque 2, Lote 20) en una venta privada a
Bisessar Alvin Moonsear por el monto total de $21,500.00. (Deirdre Glenn)
 

Grants/Contracts/Agreements / Becas /Contratos/Convenios

12. Requesting exemption from County taxes for City reservoir and filter plant
properties 2019
Resolution requesting an exemption from County taxes for the City's reservoir
and filter plant properties for the year 2019.  (Michelle Kelson) 
 
Una resolución pidiendo una exención de los impuestos del Condado para
las reservas de la Ciudad y las propiedades de las plantas filtrantes para el
año 2019. (Michelle Kelson) 
 

13. Further Amending the United Way Dutchess Orange office lease at 123
Grand Street
Resolution amending Resolution Nos. 83-2017 and 288-2017 authorizing the
City Manager to enter into an amended office lease agreement with the United
Way Dutchess Orange Region for a portion of the second floor of 123 Grand
Street.  (Michelle Kelson)
 
Una resolución enmendando las resoluciones número 83-2017 y 288-2017
autorizando al Gerente de la Ciudad a entrar en un acuerdo de alquiler de
oficina enmendado con “United Way Dutchess Orange Region” por una
porción del segundo piso de la 123 de la Calle Grand. (Michelle Kelson)
 

Police Department

14. Halloween Curfew
Resolution to implement a City-wide curfew for minors 16 years of age and
under on October 30th and 31st from 9:00 p.m. until 6:00 a.m. (Michelle
Kelson Lt In Charge Aaron Weaver)
 
Una resolución para implementar un toque de queda en toda la Ciudad
para jóvenes de 16 años de edad y menores el 30 de octubre y 31 de



octubre desde las 9:00PM hasta las 6:00AM (Michelle Kelson y Teniente a
Cargo Aaron Weaver)
 

15. School Bus Safety Patrol Update
(Lt. in Charge Aaron Weaver) 
 
Actualización sobre patrullaje de seguridad de Autobuses Escolares.
(Teniente a Cargo Aaron Weaver)
 

Fire Department / Departemento de Bomberos

16. Resolution for Municipal Certificate of Need for the City of Newburgh
Resolution of the City Council of the City of Newburgh for a municipal
certificate of need from the New York State Department of Health for the
provision of ambulance service.  

Discussion Items/Temas de Discusión

17. Reschedule Work Session due to Thanksgiving Holiday
Reprogramación de la Sesión de Trabajo debido al feriado por el dia de
Acción de Gracias.
 

18. Update on State & Municipal Facilities Program (SAM) Grant administered by
the Dormitory Authority of the State of New York ( DASNY): Downing Park &
Roads
(Deirdre Glenn, Katie Mack, Michael Ciaravino)
 
Actualización sobre la subvención del programa de instalaciones estatales
y municipales (SAM) administrado por la Autoridad Residencial del Estado
de Nueva York (DASNY): Parque Downing y Carreteras. (Deirdre Glenn,
Katie Mack y Michael Ciaravino)
 

19. Warming Center
(Councilwoman Cindy Holmes)
 
Estación de Calentamiento (Concejal Cindy Holmes)
 

Executive Session/ Sesión Ejecutiva

20. Pending litigation
Litigación Pendiente





Agenda Item 3.

Donation of Key to the City

Resolution authorizing the City Manager to accept a donation of a ceremonial Key to the City to
present to Lillie Bryant Howard (Michelle Kelson)
 
Una resolución autorizando al Gerente de la Ciudad a aceptar la donación de una llave
ceremonial de la Ciudad para ser presentada a Lillie Bryant Howard (Michelle Kelson)
 

Background:
Submitted at the request of the anonymous donor. Presentation postponed until December at the
request of the honoree.

ATTACHMENTS:
Description Upload Date Type
Resolution accepting donation of ceremonial key to the
City to honor Lillie Bryant Howard 10/11/2017 Resolution Letter



RESOLUTION NO.: ________ - 2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION AUTHORIZING THE CITY MANAGER 

TO ACCEPT A DONATION OF A CEREMONIAL KEY TO THE CITY 

TO PRESENT TO LILLIE BRYANT HOWARD 

 

 

 WHEREAS, The City Council of the City of Newburgh intends to honor Lillie Bryant 

Howard by presenting her with a ceremonial “Key to the City” for her life’s work and 

contributions to the City of Newburgh; and 

 

WHEREAS, a donor who wishes to remain anonymous has purchased said ceremonial 

“Key to the City” and wants to donate it to the City of Newburgh; and 

 

WHEREAS, this Council deems it to be in the best interests of the City of Newburgh to 

accept such donation; 

 

 NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York that the City Manager be and he is hereby authorized to accept said donation with the 

appreciation and thanks of the City of Newburgh extended to the anonymous donor for the 

generous contribution in recognition of a distinguished City resident. 

 

 



RESOLUTION NO.: ____________ - 2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION ADOPTING THE CITY OF NEWBURGH 

POST-ISSUANCE COMPLIANCE PROCEDURES FOR TAX-EXEMPT BONDS 

 

 

BE IT RESOLVED, that the City Council of the City of Newburgh, New York hereby 

adopts the City of Newburgh Post-Issuance Compliance Procedures for Tax-Exempt Bonds, a 

copy of which is attached hereto and made a part of this Resolution; and 

 

 BE IT FURTHER RESOLVED, that these Procedures shall take effect on November 1, 

2017. 
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I. INTRODUCTION 

 In order to maintain their preferential tax status, tax-exempt bonds are subject to certain federal tax 
law requirements both upon issuance of the bonds and on an ongoing basis for the life of the bond issue.  
Though many requirements are tested at the closing of the bond issue, the ongoing nature of other post-
issuance compliance concerns requires issuers to actively monitor compliance throughout the entire period 
the bonds remain outstanding.  

 When the City of Newburgh (the “City”) issues tax-exempt or tax advantaged obligations (the 
“Bonds”) to finance and refinance various capital improvements, the City is responsible for ensuring that 
the Bonds maintain compliance with tax law requirements through the Bonds’ maturity date.  Bonds may 
include the following: 

1. Governmental bonds 

2. Qualified private activity bonds  

3. Other qualified tax-exempt or tax credit bonds  

In order to support the compliance initiatives described above, the City hereby adopts these 
procedures for monitoring compliance with the Code and Regulations (the “Compliance Procedures”).  The 
City’s Comptroller (the “Comptroller”) may, from time to time, as may be necessary, review and update 
the Compliance Procedures.  The Compliance Procedures do not address bonds or other financing 
obligations issued by other City agencies, boards and authorities; it is the intent of the City that such bond-
issuing organizations adopt their own post-issuance compliance policies for tax-exempt bonds that they 
issue.  By adopting and implementing these Compliance Procedures, the City hereby formalizes the 
appropriate procedures and documents existing practices for complying with the Code and Regulations. 

II. GENERAL MATTERS 

A. Staffing and Education 

The City’s compliance initiatives are led by the Comptroller, who is designated as the “Compliance 
Director”.  

The Compliance Director shall: 

i. Assign post-issuance compliance responsibilities to other City staff, Bond 
Counsel, the Financial Advisor, the Arbitrage Specialist and others as necessary to 
ensure compliance with the Compliance Procedures. 

ii. Provide education and training to appropriate staff members on federal tax law 
requirements applicable to tax-exempt bonds.  

iii. Undergo periodic training to keep up to date with changes in tax laws.  

iv. Annually review and update as needed the Compliance Procedures for changes in 
tax law, procedures and personnel.    
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B. Bonds Outstanding Schedule 

The Compliance Director shall ensure that: 

i. A record of the City’s outstanding Bonds is maintained (the “Bonds Outstanding 
Schedule”) including dates and amounts of principal outstanding. See sample 
Bonds Outstanding Schedule attached as Schedule II. 

ii. A record of refunding transactions is maintained, either on the Bonds Outstanding 
Schedule or through some other chart or schedule, detailing refunding and 
refunded issues.  

C. Asset Schedule 

The Compliance Director shall direct the Jr. Accountant or other designee to: 

i. Establish a record of bond-financed facilities and equipment within the fixed asset 
system of the City’s accounting system for the purpose of maintaining a database 
for easy reference when compliance issues arise.  

ii. Update the fixed asset system with additional facilities and equipment after the 
expenditure of each new issuance of Bonds or other debt obligations.  This update 
will allow for the tracking of the fixed asset to the corresponding bond issue.   

iii. Review the fixed asset system at the close of each fiscal year to determine if any 
bond-financed facilities have been sold or undergone a change in use that requires 
further attention.  The Compliance Director or Jr. Account/designee shall trace 
transactions to bonds impacted. 

III. RECORD RETENTION 

 The IRS requires issuers to maintain sufficient records to support bondholders’ continued exclusion 
of interest on the Bonds.  Documents required to be held include basic records relating to the bond 
transaction, documents evidencing the expenditure of bond proceeds, documents evidencing the use of 
bond-financed property by public and private sources, documents evidencing all sources of payment and 
security of the bonds and documents pertaining to the investment of bond proceeds.  

 Material records relating to an issue of Bonds should generally be kept for as long as that issue of 
Bonds is outstanding, plus 3 years after the final redemption date.  If the issue of Bonds is refunded, the 
tax-exempt status of the refunding bonds depends on the status of the refunded bonds. Thus, records for 
any refunded issue must be retained through 3 years after the final redemption date of the refunding bonds.   

 The Compliance Director shall ensure that: 

i. There is the establishment, within the Finance Office, of a permanent file for each 
issue of Bonds upon its closing date with which all material records as identified 
in Schedule VII shall be kept (the “Permanent File”).   

ii. Copies of all material records are maintained in the Permanent File for that issue 
of Bonds through the date that is 3 years after the final maturity date of the issue; 
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or, if the Bonds are refunded, 3 years after the final maturity date of the refunding 
Bonds.   

iii. Schedules of records retained and their locations for each issue of Bonds (the 
“Record Retention Schedules”) are maintained.  Sample Record Retention 
Schedules are attached as Schedule VII. 

iv.  Record Retention Schedules are reviewed at the close of each fiscal year for 
accuracy.  If the location of any record has changed, the Compliance Director shall 
update the Record Retention Schedule.  

IV. EXPENDITURE OF PROCEEDS 

 The Compliance Director shall ensure that: 

i. The Project Manager’s Certificates are distributed to the appropriate Project 
Manager(s) before the closing date of each new capital project financing. The 
Project Manager’s Certificate is attached as Schedule I to these Compliance 
Procedures.  

ii. The actual expenditure of proceeds of each issue of Bonds does not deviate 
materially from the expectations and limitations in the tax certificate for each issue. 

iii. For each bond-financed facility, bond proceeds are allocated to expenditures 
before the earlier of: (i) 18 months after the placed-in-service date of the project or 
(ii) 60 days after the earlier of the fifth anniversary of the issue date or the 
retirement of the Bonds. Further clarification of this statement? 

iv. The following procedures for allocating expenditures and proceeds are followed: 

a. Earnings on new money proceeds are transferred to a “bona fide debt service 
fund”. 

b. Expenditures for projects funded from multiple sources (bond proceeds and 
grants, for example) are specifically traced to appropriate sources as they are 
incurred. 

c. Identify deposits to proceeds accounts which are not investment earnings. If 
non-proceeds, specifically identify the source of each deposit and allocation of 
expenditures to those funds. 

d. Balances in investment accounts reconcile quarterly to unspent proceeds 
balances in City’s accounting system. 

e. Rescissions of unspent bond proceeds are specifically traced until expended in 
compliance with other governing laws.   

v. Ensure that documentation supporting the allocation of bond proceeds to 
expenditures is recorded and retained in accordance with Section III of this 
Compliance Plan.  
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vi. Ensure that the portion of the Debt Service Fund constitutes a “bona fide debt 
service fund” as defined by the Regulations.  Such fund properly matches revenues 
with principal and interest payments each bond year, and its balance depletes to 
less than the greater of 1/12th of principal and interest payments or earnings on the 
fund for the immediately preceding bond year. 

V. ARBITRAGE REBATE AND YIELD RESTRICTION 

 Section 148 of the Code and the related arbitrage Regulations require issuers to “rebate” excess 
amounts earned as a result of investing tax-exempt bond proceeds.  Excess amounts are defined in the Code 
and Regulations as the amount earned on nonpurpose investments purchased with gross proceeds of an 
issue over the amount that would have been earned if such investments were at the yield on the issue.  Two 
separate but related sets of rules apply to arbitrage compliance: arbitrage rebate and yield restriction.  Under 
the rebate rules, proceeds may be invested at unrestricted yields, but excess earnings must be timely remitted 
to the IRS; the yield restriction rules require proceeds to be invested at restricted rates.   

The Compliance Director shall ensure the: 

i. Completion of the Arbitrage Summary for each bond issue upon issuance of the 
debt. The Arbitrage Summary is attached to this Compliance Plan as Schedule IV. 

ii. The tracking of investment and expenditure of bond proceeds to facilitate tracing 
of proceeds subject to arbitrage.  Such proceeds include sale proceeds, investment 
proceeds (earnings on proceeds), transferred proceeds (unspent proceeds of 
refunded bonds which are treated for tax purposes as refunding bond proceeds) and 
replacement proceeds.  Replacement proceeds are funds such as pledged amounts 
or debt service funds which are viewed by the Treasury as having a “direct nexus” 
to the issue, which as a result are restricted. 

iii. Monitoring of applicable IRS filing dates for arbitrage compliance.  At a 
minimum, arbitrage must be computed for each bond issue every fifth bond year 
and upon retirement of the issue. 

iv. Monitoring of proceeds to determine if they are subject to yield restriction, and if 
so, maintain compliance with such rules. 

v. Certain “spending exceptions to rebate” are permitted under the Regulations.  The 
Compliance Director will be familiar with such spending exceptions and monitor 
the expenditure of proceeds with the goal of qualifying for a spending exception if 
the bond-financed project lends itself to such exemption.  A summary of available 
spending exceptions and their benchmarks is attached as Exhibit A. 

vi. Retainage of an arbitrage compliance specialist (the “Arbitrage Specialist”) to 
provide arbitrage reports. Is this similar to the tax questionnaires that are filled out 
every time that we have a refunding or refinance?  If not, what are the additional 
costs to have this completed on an annual basis?  Does this have to be in policy?  

vii. Completion of the Ongoing Review Arbitrage Checklist (attached as Schedule V) 
at the end of each fiscal year and/or any applicable arbitrage computation date and 
provide the checklist to the Arbitrage Specialist. Depending on the answer for vi 
we can complete the Arbitrage check list but if we do not have to retain an arbitrage 
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specialist in years that we are not refinancing then can we just keep on file and 
remove the last sentence? 

viii. Provision of data as needed to the Arbitrage Specialist as noted on Schedule VII 
under the headings “Arbitrage Rebate Documents” and “Expenditure of Proceeds”. 
Remove unless it is mandatory that we complete this annually. 

ix. Retainage of copies of arbitrage reports and filings with the Internal Revenue 
Service (IRS Form 8038-T and copy of check).  All supporting data for arbitrage 
reports will also be retained.  Is it a requirement to have the independent arbitrage 
report?  What/why would we receive IRS 8038- and or check?   

x. Updating of the Arbitrage Analysis Schedule (attached as Schedule VI) annually 
upon completion of arbitrage computations.  ?  I assume if we need to retain a 
specialist then we would need to update. 

VI. PRIVATE BUSINESS USE 

Certain uses of proceeds of the Bonds can result in private business use, which could lead to a loss 
of the Bonds’ tax-exempt status.  An issue of Bonds will lose its tax-exempt status if it meets both the 
Private Business Use Test and the Private Payment or Security Test. An issue of Bonds meets the Private 
Business Use Test if more than 10% of the net proceeds of the bond issue is used for any private business 
use.  An issue of Bonds meets the Private Payment or Security Test if more than 10% of the payment of 
principal or interest on the Bonds is either made or secured (directly or indirectly) by payments or property 
used or to be used for a private business use.  

Management contracts between the City and private parties with respect to bond-financed facilities 
may satisfy the private business use tests and potentially cause the Bonds to lose their tax-exempt status.  
The IRS has provided certain safe harbors regarding management service contracts between a tax-exempt 
organization and a for-profit entity under which no private use will be found.  Such safe harbors are detailed 
in Revenue Procedure 2017-13, which is attached as Exhibit C. 

The City’s [Counsel] shall: 

i. Prior to the City entering into any agreement with respect to the bond-financed 
facilities, notify the Compliance Director to verify whether or not the agreement 
will give rise to a violation of the private business use rules. Agreements that must 
be monitored include leases, management and service contracts, sponsored 
research agreements, potential unrelated trades or business, partnerships, joint 
ventures and naming rights agreements. 

The Compliance Director shall ensure that: 

i.  Bond Counsel or other outside counsel is engaged to review any agreements which 
are believed  to result in private business use. 

ii. On an annual basis, a review is conducted of the bond-financed facilities listed on 
the Asset Schedule to identify transactions that could result in private business use.  
The City Manager or his/her designee will complete the Private Use Review 
Questionnaire (attached as Schedule III) for each facility.  
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iii. The amount of private use in financed property as percentage of the issue is 
estimated.  If estimate is greater than 5%, calculate, or hire a third party to 
calculate, the actual percentage of financed property used in a private business use 
by entities other than a state or local government.  If percentage is greater than 
10%, contact bond counsel to pursue remedy.  

iv. If any private business use from an unrelated trade or business activity exists, the 
percentage of financed property used in that manner is calculated.  If percentage is 
greater than 5%, contact bond counsel to pursue a remedy.  

VII. REMEDIES 

 The IRS provides certain remedies to assist issuers in resolving federal tax violations related to 
their bonds.  The IRS administers a Voluntary Closing Agreement Program (“VCAP”) designed to offer 
issuers a streamlined process for remedying post-issuance compliance violations.  In general, an issuer will 
receive more favorable resolution terms under VCAP than for the same tax violation discovered during an 
examination of the Bonds.  The IRS has further provided that issuers that have implemented written 
procedures such as this Compliance Plan will receive even more favorable treatment under VCAP than if 
such procedures were not in place. 

 The Compliance Director shall: 

i. Become familiar with the IRS’s VCAP procedures, provided as part of this 
Compliance Plan in Exhibit B.  If the Compliance Director determines that a 
violation has occurred, he or she shall contact Bond Counsel, the Arbitrage 
Specialist and/or other outside counsel to take action to correct the noncompliance. 

VIII. REISSUANCE 

The Compliance Director shall: 

i. Identify and consult with Bond Counsel regarding any post-issuance change to any 
terms of an issue of Bonds which could potentially result in the Bonds being treated 
as reissued for tax purposes.  

ii. Confirm with Bond Counsel if a reissuance triggered the need for additional post-
issuance compliance actions (for example, final arbitrage computations) and take 
action to timely maintain compliance. 

iii. Confirm with Bond Counsel whether any remedial action taken or contemplated 
under Section VI of these Compliance Procedures would be treated as a reissuance 
for tax purposes and, if so, confirm the filing of a new Form 8038-G. 
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SCHEDULE I 

Project Manager’s Certificate 
 

$____________ 
CITY OF NEWBURGH 

_____________ Bonds 
Series ________ 

 
PROJECT MANAGER’S CERTIFICATE 

 
In connection with the issuance by the City of Newburgh (the “City”) of its 

____________________ Bonds, Series _____ (the “Series ____ Bonds”) and as support  for the execution 
of the Tax Certificate, the undersigned ________________ (the “Project Managers”) hereby certify to the 
best of our knowledge, information and belief the expectations described below.  All capitalized undefined 
terms used herein shall have the meanings ascribed thereto in the Tax Certificate and the Resolution (as 
such term is defined in the Tax Certificate). 

 
Project Manager is defined, for purposes of this document, as the City personnel responsible for 

approval of project expenditures and/or manager of the asset(s) constructed, acquired or renovated using 
Bond Proceeds.  This will usually be a division director. 

 
On the basis of the facts, estimates and circumstances in existence on the date hereof, and for so 

long as the Series _____ Bonds remain outstanding, we reasonably expect the following with respect to (i) 
the expenditure of the proceeds of the Series _____ Bonds deposited in the ______ Project Account of the 
Construction Fund to pay Project costs, (ii) the uses of the proceeds in the _____ Project Account of the 
Construction Fund and (iii) the use of the Project: 

 
(a) The Project will be completed and at least 85 percent of the proceeds in the ______ Project 

Account of the Construction Fund will be allocated to Project expenditures within three 
years of the date hereof. 

 
(b) Funding for the construction and operation of the Project shall be provided solely by the 

City. 
 

(c) The Project will be used solely by the City. 
 
(d) All right and title to the Project will be held solely by the City. 

 
(e) Upon completion thereof, the assets and operation of the Project will be managed by the 

City. 
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The Project Managers further acknowledge that they will: 
 
(a) Notify the [MANAGER] immediately upon learning that any of the above described facts, 

estimates and circumstances may change or have changed during the period the Series 
_____ Bonds are outstanding.  
 

(b) Monitor spending exception benchmarks for the [18 month exception / 24 month 
exception] as outlined in the attached Exhibit A. 

 
(c) Communicate to the [MANAGER] at the end of each six month period the amount of 

proceeds spent in the _____ Project Account of the Construction Fund. 
 
(d) Notify the [MANAGER] if any of the facilities or a portion of the facilities comprising the 

Project are sold or leased or are expected to be sold or leased.  
 

IN WITNESS HEREOF, we have hereunto set our hands this ___ day of ______, ____. 
 
 

___________________________ 
Name 
 
___________________________ 
 
Title
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SCHEDULE II 
 

BONDS OUTSTANDING SCHEDULE – Updating Currently 
 

[INSERT] 
 
 

*Update upon Issuance, Retirement and/or Refunding of Bonds 
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SCHEDULE III 

 
Private Use Review Questionnaire 

Complete Annually for Each Bond-Financed Facility 
 

Facility: ______________________________________ 
 

Bond Issue: ___________________________________ 
 

Review Period: ________________________________ 
 
 

With respect to the bond-financed facility, have any of the following been entered into 
during the Fiscal Year? 
 
Management and other service agreements?  

Research contracts?  

Naming rights contracts?  

Change in ownership?  

Leases or subleases?  

Other business arrangements? (joint venture / partnership / LLC, etc)  

Have any special legal rights been given to any other party with respect to 
the facilities?  

 

Have the assets been encumbered in any way?  

 
With respect to the bond-financed facility, what percentage of the facility has been used for 
private business use? 
(if greater than zero, attach schedules of calculations) 
 
By entities other than a state or local government (including the federal 
government)? 
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SCHEDULE IV  
 

Arbitrage Summary 
Complete Upon Issuance of Debt 

 
Monitoring 

 
Bond Issue  

Issue date  

Maturity Date  

Bond Year End (1)  

IRS Arbitrage Computation 
Dates (2) 

 

 
Bond Proceeds Tracking (include sale proceeds and all related bond accounts including 
debt service funds) 

 
Fund Name Bank Account/        

G/L Subaccount # 
Deposit Amount Yield Restriction Date (3) 

    
    
    
    
    

 
(1) Bond Year End – Each one year period that ends on the day selected by the issuer.  The first and 

last bond years may be short periods.  If no day is selected, bond years end on each anniversary of 
the issue date and on the final maturity of the issue.  The Bond Year End is generally identified in 
the tax documents, typically the Investment Letter. 

(2) IRS Arbitrage Computations occur at a minimum each 5th bond year and upon maturity of the issue. 
(3) Proceeds are restricted at the end of the “temporary period” that applies to the proceeds.  Temporary 

periods vary based upon type of financing and type of proceeds.  For example, proceeds for capital 
projects generally have a three year temporary period.  The temporary periods are outlined in the 
tax documents for the financing.  
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SCHEDULE V  
 

Ongoing Review Arbitrage Checklist 
 

Issue:  ________________________________________________________________ 
 
Computation Date: ____________________________________________________ 
 

    
 
   Initial 

  
Review records and identify and account deposits which are not interest income.  State 
whether they are: 

a) reimbursements of proceeds which effectively reverse prior expenditures, or  
b)  other funds which are commingled in the proceeds account.  If they are other 

funds, provide additional detail concerning the source and nature of the 
transactions. 

 
  

Identify and describe the disposition of all funds which leave an account which are not 
actual expenditures of proceeds.  This includes transfers to other accounts.  In the case 
of transfers, describe if the transfers are to reimburse expenses already paid out of the 
other account, or if they are invested in the other account.  If they are invested in the other 
account, provide detail of the investment and disposition of these funds until spent 
(including if they are transferred elsewhere).  This includes an allocation of interest 
earnings. 
  

  
If credit enhancement or swap terms have been revised, extended or terminated, provide 
supporting documentation. 
 

  
Identify if the bonds have been refunded and/or defeased.  If so, provide bond documents 
for the refunding issue or defeasance documents (including Verification Report). 
 

  
Provide copies of all correspondence (including emails) with bond counsel, consultants 
and/or interdepartmental memos concerning proceeds or decisions that relate to the 
Bonds. 
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SCHEDULE VI 
Arbitrage Analysis Schedule 

 
Update Annually 
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SCHEDULE VII    
Record Retention Schedule 

 
Bond Issue:_______________________________  Period ended: ___________ 

 

                                                FILE        LOCATION 

General 

Audited financial statements  

Appraisals, demand surveys, or feasibility studies, if any, with 
respect to the facilities 

 

Trustee or paying agent statements for debt service payments  

Relevant correspondence with respect to the Bonds including but 
not limited to: consultation with bond counsel, consultants and 
financial advisors as well as internal project-related correspondence

 

The transcript for the Bonds prepared at issuance  

Resolutions of the City with respect to any of the Bonds  

Arbitrage Rebate Documents 

Records of all investments and gains (or losses) from such 
investments 

 

Trustee statements or comparable City-generated records detailing 
investments, investment earnings and disbursements of bond 
proceeds 

 

Reimbursement resolutions, if any, and expenditures reimbursed 
with the proceeds of the Bonds 

 

Arbitrage rebate and/or yield restriction reports  

Copies of all Form 8038-Ts and checks submitted for rebate and 
yield reduction payments; copies of all Form 8038-Rs filed and 
refund checks received 

 

Documents related to guaranteed investment contracts, certificates 
of deposit, or other investment agreements 

 

Documents related to credit enhancement agreements  

Documents related to financial derivatives such as swap 
transactions and other hedging agreements 

 

Formal elections authorized by the Code or Regulations with 
respect to the Bonds 
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Expenditure of Proceeds 
Allocations of proceeds to expenditures (including any requisitions, 
draw schedules, draw requests, invoices, bills, and canceled checks 
with respect to such expenditures) 

 

Contracts entered into for the construction, renovation or purchase 
of bond-financed facilities 

 

Records of the purchase or sale of bond-financed assets  
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Exhibit A 
 

Spending Exceptions to Arbitrage Rebate 
 

 
(a) Generally.  All, or certain discrete portions, of an issue are treated as meeting the Rebate 

Requirement of Section 148(f) of the Code if one or more of the spending exceptions set forth in this 
Appendix are satisfied.  Use of the spending exceptions is not mandatory, except that where an issuer elects 
to apply the 1-1/2 percent penalty (as described below) the issuer must apply that penalty to the Construction 
Issue.  An issuer may apply the Rebate Requirement to an issue that otherwise satisfies a spending 
exception.  Special definitions relating to the spending exceptions are contained in section (h) of this 
Appendix. 
 

Where several obligations that otherwise constitute a single issue are used to finance two 
or more separate governmental purposes, the issue constitutes a "multipurpose issue" and the bonds, as well 
as their respective proceeds, allocated to each separate purpose may be treated as separate issues for 
purposes of the spending exceptions.  In allocating an issue among its several separate governmental 
purposes, "common costs" are generally not treated as separate governmental purposes and must be 
allocated ratably among the discrete separate purposes unless some other allocation method more accurately 
reflects the extent to which any particular separate discrete purpose enjoys the economic benefit (or bears 
the economic burden) of the certain common costs (e.g., a newly funded reserve for a parity issue that is 
partially new money and partially a refunding for savings on prior bonds). 
 

Separate purposes include refunding a separate prior issue, financing a separate Purpose 
Investment (e.g., a separate loan), financing a Construction Issue, and any clearly discrete governmental 
purpose reasonably expected to be financed by the issue.  In addition, as a general rule, all integrated or 
functionally related capital projects qualifying for the same initial temporary period (e.g., 3 years) are 
treated as having a single governmental purpose.  Finally, separate purposes may be combined and treated 
as a single purpose if the proceeds are eligible for the same initial temporary period (e.g., advance 
refundings of several separate prior issues could be combined, or several non-integrated and functionally 
unrelated capital projects such as airport runway improvements and a water distribution system). 
 

The spending exceptions described in this Appendix are applied separately to each separate 
issue component of a multipurpose issue unless otherwise specifically noted. 
 

(b) Six-Month Exception.  An issue is treated as meeting the Rebate Requirement under this 
exception if (i) the gross proceeds of the issue are allocated to expenditures for the governmental purposes 
of the issue within the six-month period beginning on the issue date (the "six-month spending period") and 
(ii) the Rebate Requirement is met for amounts not required to be spent within the six-month spending 
period (excluding earnings on a bona fide debt service fund).  For purposes of the six-month exception, 
"gross proceeds" means Gross Proceeds other than amounts (i) in a bona fide debt service fund, (ii) in a 
reasonably required reserve or replacement fund, (iii) that, as of the issue date, are not reasonably expected 
to be Gross Proceeds but that become Gross Proceeds after the end of the six-month spending period, 
(iv) that represent Sale Proceeds or Investment Proceeds derived from payments under any Purpose 
Investment of the issue and (v) that represent repayments of grants (as defined in Treasury Regulation 
Section 1.148-6(d)(4)) financed by the issue.  In the case of an issue no bond of which is a private activity 
bond or a tax or revenue anticipation bond, the six-month spending period is extended for an additional six 
months for the portion of the proceeds of the issue which are not expended within the six-month spending 
period if such portion does not exceed the lesser of five percent of the Proceeds of the issue or $100,000. 
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(c) 18-Month Exception.  An issue is treated as meeting the Rebate Requirement under this 
exception if all of the following requirements are satisfied: 
 

(i) the gross proceeds are allocated to expenditures for a governmental purpose of the 
issue in accordance with the following schedule (the "18-month expenditure schedule") measured 
from the issue date:  (A) at least 15 percent within six months, (B) at least 60 percent within 12 
months and (C) 100 percent within 18 months; 

 
(ii) the Rebate Requirement is met for all amounts not required to be spent in 

accordance with the 18-month expenditure schedule (other than earnings on a bona fide debt service 
fund); and 

 
(iii) all of the gross proceeds of the issue qualify for the initial temporary period under 

Treasury Regulation Section 1.148-2(e)(2). 
 

For purposes of the 18-month exception, "gross proceeds" means Gross Proceeds other than 
amounts (i) in a bona fide debt service fund, (ii) in a reasonably required reserve or replacement fund, 
(iii) that, as of the issue date, are not reasonably expected to be Gross Proceeds but that become Gross 
Proceeds after the end of the 18-month expenditure schedule, (iv) that represent Sale Proceeds or 
Investment Proceeds derived from payments under any Purpose Investment of the issue and (v) that 
represent repayments of grants (as defined in Treasury Regulation Section 1.148-6(d)(4)) financed by the 
issue.  In addition, for purposes of determining compliance with the first two spending periods, the 
investment proceeds included in gross proceeds are based on the issuer's reasonable expectations as of the 
issue date rather than the actual Investment Proceeds; for the third, final period, actual Investment Proceeds 
earned to date are used in place of the reasonably expected earnings.  An issue does not fail to satisfy the 
spending requirement for the third spending period above as a result of a Reasonable Retainage if the 
Reasonable Retainage is allocated to expenditures within 30 months of the issue date.  The 18-month 
exception does not apply to an issue any portion of which is treated as meeting the Rebate Requirement as 
a result of satisfying the two-year exception. 
 

(d) Two-Year Exception.  A Construction Issue is treated as meeting the Rebate Requirement 
for Available Construction Proceeds under this exception if those proceeds are allocated to expenditures 
for governmental purposes of the issue in accordance with the following schedule (the "two-year 
expenditure schedule"), measured from the issue date: 
 

(i) at least 10 percent within six months; 
 

(ii) at least 45 percent within one year; 
 

(iii) at least 75 percent within 18 months; and 
 

(iv) 100 percent within two years. 
 

An issue does not fail to satisfy the spending requirement for the fourth spending period above as 
a result of unspent amounts for Reasonable Retainage if those amounts are allocated to expenditures within 
three years of the issue date. 
 

(e) Expenditures for Governmental Purposes of the Issue.  For purposes of the spending 
exceptions, expenditures for the governmental purposes of an issue include payments for interest, but not 
principal, on the issue and for principal or interest on another issue of obligations.  The preceding sentence 
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does not apply for purposes of the 18-month and two-year exceptions if those payments cause the issue to 
be a refunding issue. 
 

(f) De Minimis Rule.  Any failure to satisfy the final spending requirement of the 18-month 
exception or the two-year exception is disregarded if the issuer exercises due diligence to complete the 
project financed and the amount of the failure does not exceed the lesser of three percent of the issue price 
of the issue or $250,000. 
 

(g) Elections Applicable to the Two-Year Exception.  An issuer may make one or more of the 
following elections with respect to the two-year spending exception: 
 

(1) Earnings on Reasonably Required Reserve or Replacement Fund.  An issuer may 
elect on or before the issue date to exclude from Available Construction Proceeds the earnings on 
any reasonably required reserve or replacement fund.  If the election is made, the Rebate 
Requirement applies to the excluded amounts from the issue date. 

 
(2) Actual Facts.  For the provisions relating to the two-year exception that apply 

based on the issuer's reasonable expectations, an issuer may elect on or before the issue date to 
apply all of those provisions based on actual facts.  This election does not apply for purposes of 
determining whether an issue is a Construction Issue and if the 1-1/2 percent penalty election is 
made. 

 
(3) Separate Issue.  For purposes of the two-year exception, if any proceeds of any 

issue are to be used for Construction Expenditures, the issuer may elect on or before the issue date 
to treat the portion of the issue that is not a refunding issue as two, and only two, separate issues, 
if (i) one of the separate issues is a Construction Issue, (ii) the issuer reasonably expects, as of the 
issue date, that such Construction Issue will finance all of the Construction Expenditures to be 
financed by the issue and (iii) the issuer makes an election to apportion the issue in which it 
identifies the amount of the issue price of the issue allocable to the Construction Issue. 

 
(4) Penalty in Lieu of Rebate.  An issuer of a Construction Issue may irrevocably elect 

on or before the issue date to pay a penalty (the "1-1/2 percent penalty") to the United States in lieu 
of the obligation to pay the rebate amount on Available Construction Proceeds upon failure to 
satisfy the spending requirements of the two-year expenditure schedule.  The 1-1/2 percent penalty 
is calculated separately for each spending period, including each semiannual period after the end 
of the fourth spending period, and is equal to 1.5 percent times the underexpended proceeds as of 
the end of the spending period.  For each spending period, underexpended proceeds equal the 
amount of Available Construction Proceeds required to be spent by the end of the spending period, 
less the amount actually allocated to expenditures for the governmental purposes of the issue by 
that date.  The 1-1/2 percent penalty must be paid to the United States no later than 90 days after 
the end of the spending period to which it relates.  The 1-1/2 percent penalty continues to apply at 
the end of each spending period and each semiannual period thereafter until the earliest of the 
following:  (i) the termination of the penalty under Treasury Regulation Section 1.148-7(1), (ii) the 
expenditure of all of the Available Construction Proceeds or (iii) the last stated final maturity date 
of bonds that are part of the issue and any bonds that refund those bonds.  If an issue meets the 
exception for Reasonable Retainage except that all retainage is not spent within three years of the 
issue date, the issuer must pay the 1-1/2 percent penalty to the United States for any Reasonable 
Retainage that was not so spent as of the close of the three-year period and each later spending 
period. 
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(h) Special Definitions Relating to Spending Expenditures. 
 

(1) Available Construction Proceeds shall mean, with respect to an issue, the amount 
equal to the sum of the issue price of the issue, earnings on such issue price, earnings on amounts 
in any reasonably required reserve or replacement fund not funded from the issue and earnings on 
all of the foregoing earnings, less the amount of such issue price in any reasonably required reserve 
or replacement fund and less the issuance costs financed by the issue.  For purposes of this 
definition, earnings include earnings on any tax-exempt bond.  For the first three spending periods 
of the two-year expenditure schedule described in Treasury Regulation Section 1.148-7(e), 
Available Construction Proceeds include the amount of future earnings that the issuer reasonably 
expected as of the issue date.  For the fourth spending period described in Treasury Regulation 
Section 1.148-7(e), Available Construction Proceeds include the actual earnings received.  
Earnings on any reasonably required reserve or replacement fund are Available Construction 
Proceeds only to the extent that those earnings accrue before the earlier of (i) the date construction 
is substantially completed or (ii) the date that is two years after the issue date.  For this purpose, 
construction may be treated as substantially completed when the issuer abandons construction or 
when at least 90 percent of the total costs of the construction that the issuer reasonably expects as 
of such date will be financed with proceeds of the issue have been allocated to expenditures.  If 
only a portion of the construction is abandoned, the date of substantial completion is the date the 
non-abandoned portion of the construction is substantially completed. 

 
(2) Construction Expenditures shall mean capital expenditures (as defined in Treasury 

Regulation Section 1.150-1) that are allocable to the cost of Real Property or Constructed Personal 
Property.  Construction Expenditures do not include expenditures for acquisitions of interest in land 
or other existing Real Property. 

 
(3) Construction Issue shall mean any issue that is not a refunding issue if (i) the issuer 

reasonably expects, as of the issue date, that at least 75 percent of the Available Construction 
Proceeds of the issue will be allocated to Construction Expenditures for property owned by a 
governmental unit and (ii) any private activity bonds that are part of the issue are private activity 
bonds issued to financed property to be owned by a governmental unit. 

 
(4) Constructed Personal Property shall mean Tangible Personal Property or Specially 

Developed Computer Software if (i) a substantial portion of the property is completed more than 
six months after the earlier of the date construction or rehabilitation commenced and the date the 
issuer entered into an acquisition contract; (ii) based on the reasonable expectations of the issuer, 
if any, or representations of the person constructing the property, with the exercise of due diligence, 
completion of construction or rehabilitation (and delivery to the issuer) could not have occurred 
within that six-month period; and (iii) if the issuer itself builds or rehabilitates the property, not 
more than 75 percent of the capitalizable cost is attributable to property acquired by the issuer. 

 
(5) Real Property shall mean land and improvements to land, such as buildings or other 

inherently permanent structures, including interests in real property.  For example, Real Property 
includes wiring in a building, plumbing systems, central heating or air-conditioning systems, pipes 
or ducts, elevators, escalators installed in a building, paved parking areas, roads, wharves and 
docks, bridges, and sewage lines. 

 
(6) Reasonable Retainage shall mean an amount, not to exceed five percent of 

(i) Available Construction Proceeds as of the end of the two-year expenditure schedule (in the case 
of the two-year exception to the Rebate Requirement) or (ii) Net Sale Proceeds as of the end of the 
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18-month expenditure schedule (in the case of the 18-month exception to the Rebate Requirement), 
that is retained for reasonable business purposes relating to the property financed with the issue.  
For example, a Reasonable Retainage may include a retention to ensure or promote compliance 
with a construction contract in circumstances in which the retained amount is not yet payable, or in 
which the issuer reasonably determines that a dispute exists regarding completion or payment. 

 
(7) Specially Developed Computer Software shall mean any programs or routines used 

to cause a computer to perform a desired task or set of tasks, and the documentation required to 
describe and maintain those programs, provided that the software is specially developed and is 
functionally related and subordinate to Real Property or other Constructed Personal Property. 

 
(8) Tangible Personal Property shall mean any tangible personal other than Real 

Property, including interests in tangible personal property.  For example, Tangible Personal 
Property includes machinery that is not a structural component of a building, subway cars, fire 
trucks, automobiles, office equipment, testing equipment, and furnishings. 

 
(i) Special Rules Relating to Refundings. 

 
(1) Transferred Proceeds.  In the event that a prior issue that might otherwise qualify 

for one of the spending exceptions is refunded, then for purposes of applying the spending 
exceptions to the prior issue, proceeds of the prior issue that become transferred proceeds of the 
refunding issue continue to be treated as unspent proceeds of the prior issue; if such unspent 
proceeds satisfy the requirements of one of the spending exceptions then they are not subject to 
rebate either as proceeds of the prior issue or of the refunding issue.  Generally, the only spending 
exception applicable to refunding issues is the six-month exception.  In applying the six-month 
exception to a refunding of a prior issue, only transferred proceeds of the refunding issue from a 
taxable prior issue and other amounts excluded from the definition of gross proceeds of the prior 
issue under the special definition of gross proceeds contained in section (b) above are treated as 
gross proceeds of the refunding issue and so are subject to the six-month exception applicable to 
the refunding issue. 

 
(2) Series of Refundings.  In the event that an issuer undertakes a series of refundings 

for a principal purpose of exploiting the difference between taxable and tax-exempt interest rates, 
the six-month spending exception is measured for all issues in the series commencing on the date 
the first bond of the series is issued. 

 
(j) Elections Applicable to Pool Bonds.  An issuer of a pooled financing issue can elect to 

apply the spending exceptions separately to each loan from the date such loan is made or, if earlier, on the 
date one year after the date the pool bonds are issued.  In the event this election is made, no spending 
exceptions are available and the normal Rebate Requirement applies to Gross Proceeds prior to the date on 
which the applicable spending periods begin.  In the event this election is made, the issuer may also elect 
to make all elections applicable to the two-year spending exception, described in section (g) above, 
separately for each loan; any such elections that must ordinarily be made prior to the issue date must then 
be made by the issuer before the earlier of the date the loan is made or one year after the issue date. 
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Exhibit B 
 

IRS Notice 2008-31 
Voluntary Closing Agreement Program  

For Tax-Exempt Bonds and Tax Credit Bonds 

 

 

SECTION 1. PURPOSE  

This notice provides information about the voluntary closing agreement program for tax-exempt 
bonds and tax credit bonds (“TEB VCAP”). In particular, the notice updates procedures whereby issuers of 
tax-exempt bonds and tax credit bonds can resolve violations of the Internal Revenue Code (the “Code”) 
through closing agreements with the Internal Revenue Service (the “Service”). The Tax Exempt Bonds 
Compliance & Program Management (“TEB CPM”) function of Tax Exempt and Government Entities 
(TE/GE) is continuing to develop voluntary compliance initiatives to insure compliance by issuers of tax-
exempt bonds and tax credit bonds with applicable provisions of the Code. TEB VCAP is part of the TEB 
CPM voluntary compliance initiatives and provides appropriate remedies when issuers voluntarily come 
forward and express a desire to resolve violations of the Code. TEB VCAP is intended to encourage issuers 
and conduit borrowers to exercise due diligence in complying with the Code and to provide a vehicle to 
correct violations of the Code. It is the continuing policy of the Service to attempt to resolve violations of 
the Code without taxing bondholders. TEB VCAP reflects this policy.  

The Service is continuing to work on more detailed procedures about the program, and intends to 
provide those procedures in forthcoming guidance. For example, the Service anticipates specifying 
standardized closing agreement terms and amounts for particular violations.  

SECTION 2. CHANGES  

This notice modifies and supersedes Notice 2001-60, 2001-2 C.B. 304. In general, Notice 2001-60 
is amended by: (1) changing references to Outreach Planning and Review (OPR) to Compliance & Program 
Management (CPM); (2) incorporating tax credit bonds into the TEB VCAP program; (3) simplifying 
section 5(a) by referring to Internal Revenue Manual (“IRM”) 7.2.3 for the specific information required 
for a VCAP submission; (4) clarifying that under section 5(b) CPM staff will obtain additional information 
as needed; (5) clarifying that all information for a VCAP submission must be provided in electronic format; 
and (6) providing email and regular mail addresses for submissions.  

SECTION 3. BACKGROUND  

Gross income does not include interest on any state or local bond that meets the requirements of 
section 103 and related provisions of the Code. A credit against tax is provided to a holder of a qualified 
tax credit bond issued under sections 54, 1397E or 1400N that meets the requirements of those sections and 
related provisions of the Code. Under certain circumstances, an issuer may take remedial action under 
provisions such as sections 1.141-12, 1.142-2, 1.144-2, 1.145-2, and 1.147-2 of the Income Tax Regulations 
and similar provisions that are applicable to tax credit bonds in order to cure a violation of the Code.  

The Service has previously provided formal tax-exempt bond closing agreement programs such as 
the program described in Rev. Proc. 97-15, 1997-1 C.B. 635. Violations of section 103 and related 
provisions of the Code that cannot be remediated under existing remedial action provisions or other tax-
exempt bond closing agreement programs contained in regulations or other published guidance may be 
resolved by entering into a closing agreement under TEB VCAP.  

Section 7121 of the Code and the regulations thereunder authorize the Commissioner to enter into 
written closing agreements with any person in connection with the tax liability of such person (or of the 
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person or estate for which he acts). Section 301.7121-1 of the Income Tax Regulations provides, in part, 
that a closing agreement may be entered into in any case in which there appears to be an advantage in 
having the case permanently and conclusively closed, or if good and sufficient reasons are shown by the 
taxpayer for desiring a closing agreement and it is determined by the Commissioner that the United States 
will sustain no disadvantage through consummation of such an agreement.  

SECTION 4. SCOPE OF TEB VCAP  

Under TEB VCAP, an issuer may request a closing agreement with respect to its bonds to resolve 
violations of sections 103, 54, 1397E, 1400N and related provisions of the Code. TEB VCAP is not 
available when:  

(a) Absent extraordinary circumstances, the violation can be remediated under existing remedial 
action provisions or tax-exempt bond closing agreement programs contained in regulations or other 
published guidance.  

(b) The bond issue is under examination. A bond issue is generally treated as under examination 
on the date a letter opening an examination on the bond issue is sent.  

(c) The tax-exempt status of the bonds or qualified status of tax credit bonds is at issue in any court 
proceeding or is being considered by the IRS Office of Appeals.  

(d) The Service determines that the violation was due to willful neglect.  

SECTION 5. PROCEDURES FOR REQUESTING A CLOSING AGREEMENT UNDER TEB 
VCAP  

(a) Information Required in Requests. An issuer or its authorized representative requesting a closing 
agreement must submit the information specified in IRM 7.2.3 and the information reporting return for the 
applicable bonds on IRS Form 8038 or other comparable form that was filed with respect to the issue. (For 
convenience of reference, the relevant portions of the Internal Revenue Manual (IRM) are available on the 
IRS website, at www.irs.gov, in the section on the Tax-Exempt Bond Community, under the subheading of 
Published Guidance.) All information concerning the closing agreement must be submitted under penalty 
of perjury signed by an official of the issuer with knowledge of the issue and authorized to make the 
submissions on behalf of the issuer. The request may also contain a Form 2848 with the name, address, 
phone number, and fax number of an authorized contact person.  

(b) Additional Information for Requests. CPM staff may require additional information depending 
on the facts and circumstances. All additional information must be submitted under penalty of perjury 
signed by the person who initially signed the submission or who would have been authorized to make the 
original submission.  

(c) Electronic Format. All information submitted in support of a closing agreement request must 
be provided in an electronic format that is either emailed in PDF format or provided on a compact disc 
(“CD”) sent via regular mail to the address provided by this notice. Hard copies of the submissions can be 
provided but are not required.  

(d) Anonymous Closing Agreement Requests. An issuer or its authorized representative may initiate 
discussions regarding the appropriate terms of a closing agreement on an anonymous basis. An anonymous 
request may be made on behalf of a group of similarly situated issuers. However, the execution of a closing 
agreement must be between the Service and a disclosed issuer, and all terms of a closing agreement must 
be consistent with section 7121 of the Code. Until the name of the bond issue is disclosed to the Service, a 
request for a closing agreement under TEB VCAP will not prevent the Service from beginning an 
examination of the bond issue. An issue for which a request has been submitted under this paragraph (d) 
that has been placed under examination prior to the date the issue is identified to the Service will no longer 
be eligible for TEB VCAP.  

(e) TEB VCAP Mailing Address. TEB VCAP submissions should be mailed to:  
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Internal Revenue Service  
Attn: TEB VCAP  
1122 Town & Country Commons  
St. Louis, MO 63017  

(f) TEB VCAP E-Mail Address. In the alternative, VCAP information may be submitted in PDF 
format to TEBVCAP@irs.gov. TEB CPM will provide an acknowledgement of receipt of an email request.  

SECTION 6. CLOSING AGREEMENT TERMS  

Closing agreements under TEB VCAP will generally follow the model closing agreement in IRM 
4.81.1, Exhibit 9, as the same may be modified or changed. Specific closing agreement terms will depend 
on the facts and circumstances of the case, including the degree of diligence exercised by the issuer and any 
conduit borrower. Any standardized closing agreement terms that are developed for TEB VCAP will be set 
forth in the Internal Revenue Manual and/or other published guidance.  

SECTION 7. EFFECT OF CLOSING AGREEMENT EXECUTED UNDER TEB VCAP  

A closing agreement properly executed by the issuer and the Service will protect bondholders from 
including in their gross income any interest on the bonds or from recapturing tax credits during the period 
specified in the agreement for any violation described in the agreement. A closing agreement executed 
under section 7121 of the Code shall be final and conclusive except that: (1) the matter it relates to may be 
reopened in the event of fraud, malfeasance, or misrepresentation of a material fact; (2) it is subject to the 
sections of the Code that expressly provide that effect be given to their provisions (including any stated 
exception for section 7122 of the Code) notwithstanding any other law or rule of law; and (3) it is subject 
to any law, enacted after the date of the agreement, that applies to a tax period ending after the date of the 
agreement covered by the agreement.  

SECTION 8. REQUESTS FOR COMMENTS  

We anticipated that TEB VCAP will continue to be expanded and refined over time based on 
experience and public comment. The Service welcomes comments regarding the format and operation of 
TEB VCAP, and suggestions with regard to the general framework of closing agreement terms including 
standardized closing agreement terms and amounts that may be specified for particular violations. 
Comments should be submitted in writing and should be emailed to Steven.A.Chamberlin@irs.gov or 
mailed to the following address:  

Steven A. Chamberlin  
Manager, Tax Exempt Bonds  
Compliance & Program  
Management  
SE:T:GE:TEB:CPM 
1122 Town & Country Commons  
St. Louis, MO 63017  

SECTION 9. EFFECT ON OTHER DOCUMENTS  

Notice 2001-60, 2001-2 C.B. 304, is modified and superseded. 

SECTION 10. EFFECTIVE DATE  

TEB VCAP is effective February 27, 2008. 

SECTION 11. DRAFTING INFORMATION  

The principal authors of this notice are Steven A. Chamberlin of Tax Exempt Bonds Compliance 
& Program Management, Tax Exempt & Government Entities, and Carla Young of the Office of Associate 
Chief Counsel (Financial Institutions & Products). For further information regarding this notice, contact 
Steven Chamberlin at (636) 255-1290 or Carla Young at (202) 622-3980 (not toll-free calls).  
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26 CFR 601.601:  Rules and regulations. 
(Also: §§ 141, 145, 1.141-3, 1.145-2) 

Rev. Proc.  2017-13 

SECTION 1. PURPOSE  

 This revenue procedure provides safe harbor conditions under which a management 

contract does not result in private business use of property financed with governmental 

tax-exempt bonds under § 141(b) of the Internal Revenue Code or cause the modified 

private business use test for property financed with qualified 501(c)(3) bonds under 

§ 145(a)(2)(B) to be met.  This revenue procedure modifies, amplifies, and supersedes 

Rev. Proc. 2016-44, 2016-36 IRB 316, to address certain types of compensation, the 

timing of payment of compensation, the treatment of land, and methods of approval of 

rates.  Sections 2.11 through 2.14 of this revenue procedure generally describe the 

modifications and amplifications made to Rev. Proc. 2016-44 by this revenue 

procedure.    

SECTION 2. BACKGROUND 

 .01 Section 103(a) provides that, except as provided in § 103(b), gross income does 

not include interest on any State or local bond.  Section 103(b)(1) provides that § 103(a) 

shall not apply to any private activity bond that is not a qualified bond (within the 

meaning of § 141).  Section 141(a) provides that the term “private activity bond” means 

any bond issued as part of an issue (1) that meets the private business use test and 

private security or payment test, or (2) that meets the private loan financing test.   



2 

 .02 Section 141(b)(1) provides generally that an issue meets the private business 

use test if more than 10 percent of the proceeds of the issue are to be used for any 

private business use.  Section 141(b)(6) defines “private business use” as use (directly 

or indirectly) in a trade or business carried on by any person other than a governmental 

unit.  For this purpose, any activity carried on by a person other than a natural person 

must be treated as a trade or business. 

 .03 Section 1.141-3(a)(1) of the Income Tax Regulations provides, in part, that the 

10 percent private business use test of § 141(b)(1) is met if more than 10 percent of the 

proceeds of an issue is used in a trade or business of a nongovernmental person.  For 

this purpose, the use of financed property is treated as the direct use of proceeds.  

Section 1.141-3(a)(2) provides that, in determining whether an issue meets the private 

business use test, it is necessary to look at both indirect and direct use of proceeds.  

Proceeds are treated as used in the trade or business of a nongovernmental person if a 

nongovernmental person, as a result of a single transaction or a series of related 

transactions, uses property acquired with the proceeds of an issue.  

   .04 Section 1.141-3(b)(1) provides that both actual and beneficial use by a 

nongovernmental person may be treated as private business use.  In most cases, the 

private business use test is met only if a nongovernmental person has special legal 

entitlements to use the financed property under an arrangement with the issuer.  In 

general, a nongovernmental person is treated as a private business user as a result of 

ownership; actual or beneficial use of property pursuant to a lease, a management 
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contract, or an incentive payment contract; or certain other arrangements such as a 

take or pay or other output-type contract. 

 .05 Section 1.141-3(b)(3) provides generally that the lease of financed property to a 

nongovernmental person is private business use of that property.  For this purpose, any 

arrangement that is properly characterized as a lease for federal income tax purposes is 

treated as a lease.  Section 1.141-3(b)(3) further provides that, in determining whether a 

management contract is properly characterized as a lease, it is necessary to consider 

all the facts and circumstances, including the following factors:  (1) the degree of control 

over the property that is exercised by a nongovernmental person; and (2) whether a 

nongovernmental person bears the risk of loss of the financed property. 

 .06 Section 1.141-3(b)(4)(i) provides generally that a management contract with 

respect to financed property may result in private business use of that property, based 

on all of the facts and circumstances.  A management contract with respect to financed 

property generally results in private business use of that property if the contract 

provides for compensation for services rendered with compensation based, in whole or 

in part, on a share of net profits from the operations of the facility.  Section 1.141-

3(b)(4)(iv) provides generally that a management contract with respect to financed 

property results in private business use of that property if the service provider is treated 

as the lessee or owner of financed property for federal income tax purposes. 

 .07 Section 1.141-3(b)(4)(ii) defines “management contract” as a management, 

service, or incentive payment contract between a governmental person and a service 

provider under which the service provider provides services involving all, a portion, or 
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any function, of a facility.  For example, a contract for the provision of management 

services for an entire hospital, a contract for management services for a specific 

department of a hospital, and an incentive payment contract for physician services to 

patients of a hospital are each treated as a management contract.  

 .08 Section 1.141-3(b)(4)(iii) provides that the following arrangements generally are 

not treated as management contracts that give rise to private business use:  

(A) contracts for services that are solely incidental to the primary governmental function 

or functions of a financed facility (for example, contracts for janitorial, office equipment 

repair, hospital billing, or similar services); (B) the mere granting of admitting privileges 

by a hospital to a doctor, even if those privileges are conditioned on the provision of de 

minimis services if those privileges are available to all qualified physicians in the area, 

consistent with the size and nature of the hospital’s facilities; (C) a contract to provide 

for the operation of a facility or system of facilities that consists primarily of public utility 

property, if the only compensation is the reimbursement of actual and direct expenses 

of the service provider and reasonable administrative overhead expenses of the service 

provider; and (D) a contract to provide for services, if the only compensation is the 

reimbursement of the service provider for actual and direct expenses paid by the 

service provider to unrelated parties. 

 .09 Section 141(e) provides, in part, that the term “qualified bond” includes a 

qualified 501(c)(3) bond if certain requirements stated therein are met.  Section 145(a) 

provides generally that “qualified 501(c)(3) bond” means any private activity bond 

issued as part of an issue if (1) all property that is to be provided by the net proceeds of 
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the issue is to be owned by a 501(c)(3) organization or a governmental unit, and (2) 

such bond would not be a private activity bond if (A) 501(c)(3) organizations were 

treated as governmental units with respect to their activities that do not constitute 

unrelated trades or businesses, determined by applying § 513(a), and (B) § 141(b)(1) 

and (2) were applied by substituting “5 percent” for “10 percent” each place it appears 

and by substituting “net proceeds” for “proceeds” each place it appears.  Section 1.145-

2 provides that, with certain exceptions and modifications, §§ 1.141-0 through 1.141-15 

apply to § 145(a).   

 .10 Rev. Proc. 2016-44 provides safe harbor conditions under which a management 

contract does not result in private business use of property financed with governmental 

tax-exempt bonds under § 141(b) or cause the modified private business use test for 

property financed with qualified 501(c)(3) bonds under § 145(a)(2)(B) to be met.  Rev. 

Proc. 2016-44 modified and superseded Rev. Proc. 97-13, 1997-1 C.B. 632; Rev. Proc. 

2001-39, 2001-2 C.B. 38; and section 3.02 of Notice 2014-67, 2014-46 I.R.B. 822. 

 .11 Section 5.02 of Rev. Proc. 2016-44 sets forth general financial requirements for 

management compensation arrangements eligible for the safe harbor.  Sections 5.02(2) 

and 5.02(3) of Rev. Proc. 2016-44 provide that the contract must neither provide to the 

service provider a share of net profits nor impose on the service provider the burden of 

bearing any share of net losses from the operation of the managed property.  Before the 

publication of Rev. Proc. 2016-44, previously applicable revenue procedures expressly 

treated certain types of compensation, including capitation fees, periodic fixed fees, and 

per-unit fees (as defined therein), as not providing a share of net profits.  Questions 
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have arisen regarding whether these common types of compensation continue to be 

treated in a similar manner under Rev. Proc. 2016-44.  Related questions have arisen 

about whether a service provider’s payment of expenses of the operation of the 

managed property without reimbursement from the qualified user (as defined in section 

4.04 of Rev. Proc. 2016-44) affects the treatment of these types of compensation.  To 

provide continuity with the previous safe harbors, this revenue procedure clarifies that 

these types of compensation and certain incentive compensation will not be treated as 

providing a share of net profits or requiring the service provider to bear a share of net 

losses. 

 .12 Sections 5.02(2) and 5.02(3) of Rev. Proc. 2016-44 also provide that the timing 

of payment of compensation cannot be contingent upon net profits or net losses from 

the operation of the managed property.  Questions have arisen about the effect of these 

restrictions on the timing of payment of compensation.  This revenue procedure clarifies 

that compensation subject to an annual payment requirement and reasonable 

consequences for late payment (such as interest charges or late payment fees) will not 

be treated as contingent upon net profits or net losses if the contract includes a 

requirement that the qualified user will pay the deferred compensation within five years 

of the original due date of the payment. 

 .13. Section 5.03 of Rev. Proc. 2016-44 provides that the term of the contract, 

including all renewal options (as defined in § 1.141-1(b)), must be no greater than the 

lesser of 30 years or 80 percent of the weighted average reasonably expected 

economic life of the managed property.  For this purpose, under Rev. Proc. 2016-44, 
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economic life is determined in the same manner as under § 147(b), but without regard 

to §147(b)(3)(B)(ii), as of the beginning of the term of contract.  Section 147(b)(3)(B)(i) 

provides that generally land is not taken into account, but § 147(b)(3)(B)(ii) provides that 

if 25 percent or more of the net proceeds of any issue is to be used to finance the 

acquisition of land, such land shall be taken into account and treated as having an 

economic life of 30 years.  Questions have arisen about excluding land when the cost of 

the land accounts for a significant portion of the managed property.  This revenue 

procedure provides that economic life is determined in the same manner as under § 

147(b) as of the beginning of the term of the contract.  Thus, land will be treated as 

having an economic life of 30 years if 25 percent or more of the net proceeds of the 

issue that finances the managed property is to be used to finance the costs of such 

land. 

 .14 Section 5.04 of Rev. Proc. 2016-44 provides that the qualified user must 

exercise a significant degree of control over the use of the managed property.  Section 

5.04 of Rev. Proc. 2016-44 further provides that this requirement is met if the contract 

requires the qualified user to approve, among other things, the rates charged for use of 

the managed property.  Section 5.04 of Rev. Proc. 2016-44 also provides that a 

qualified user may show approval of rates charged for use of the managed property by 

either expressly approving such rates (or the methodology for setting such rates) or by 

including in the contract a requirement that service provider charge rates that are 

reasonable and customary as specifically determined by an independent third party.  

Questions have arisen about the requirement to approve the rates in various 
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circumstances in which it may not be feasible to approve each specific rate charged, 

such as for a physician’s professional services at a § 501(c)(3) hospital or hotel room 

rates at a governmentally-owned hotel.  This revenue procedure clarifies that a qualified 

user may satisfy the approval of rates requirement by approving a reasonable general 

description of the method used to set the rates or by requiring that the service provider 

charge rates that are reasonable and customary as specifically determined by, or 

negotiated with, an independent third party. 

SECTION 3. SCOPE 

 This revenue procedure applies to a management contract (as defined in section 

4.03 of this revenue procedure) involving managed property (as defined in section 4.04 

of this revenue procedure) financed with the proceeds of an issue of governmental 

bonds (as defined in § 1.141-1(b)) or qualified 501(c)(3) bonds (as defined in § 145). 

SECTION 4. DEFINITIONS 

 For purposes of this revenue procedure, the following definitions apply: 

   .01  Capitation fee means a fixed periodic amount for each person for whom the 

service provider or the qualified user assumes the responsibility to provide all needed 

services for a specified period so long as the quantity and type of services actually 

provided to such persons varies substantially.  For example, a capitation fee includes a 

fixed dollar amount payable per month to a medical service provider for each member of 

a health maintenance organization plan for whom the provider agrees to provide all 

needed medical services for a specified period.  A fixed periodic amount may include an 

automatic increase according to a specified, objective, external standard that is not 
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linked to the output or efficiency of the managed property.  For example, the Consumer 

Price Index and similar external indices that track increases in prices in an area or 

increases in revenues or costs in an industry are objective, external standards.  A 

capitation fee may include a variable component of up to 20 percent of the total 

capitation fee designed to protect the service provider against risk such as risk of 

catastrophic loss.  

 .02 Eligible expense reimbursement arrangement means a management contract 

under which the only compensation consists of reimbursements of actual and direct 

expenses paid by the service provider to unrelated parties and reasonable related 

administrative overhead expenses of the service provider. 

 .03 Management contract means a management, service, or incentive payment 

contract between a qualified user and a service provider under which the service 

provider provides services for a managed property.  A management contract does not 

include a contract or portion of a contract for the provision of services before a managed 

property is placed in service (for example, pre-operating services for construction 

design or construction management).   

 .04 Managed property means the portion of a project (as defined in § 1.141-6(a)(3)) 

with respect to which a service provider provides services.  

 .05 Periodic fixed fee means a stated dollar amount for services rendered for a 

specified period of time.  For example, a stated dollar amount per month is a periodic 

fixed fee.  The stated dollar amount may automatically increase according to a 

specified, objective external standard that is not linked to the output or efficiency of the 
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managed property.  For example, the Consumer Price Index and similar external indices 

that track increases in prices in an area or increases in revenues or costs in an industry 

are objective external standards.  Capitation fees and per-unit fees are not periodic 

fixed fees.   

 .06 Per-unit fee means a fee based on a unit of service provided specified in the 

contract or otherwise specifically determined by an independent third party, such as the 

administrator of the Medicare program, or the qualified user.  For example, a stated 

dollar amount for each specified medical procedure performed, car parked, or 

passenger mile is a per-unit fee. Separate billing arrangements between physicians and 

hospitals are treated as per-unit fee arrangements.  A fee that is a stated dollar amount 

specified in the contract does not fail to be a per-unit fee as a result of a provision under 

which the fee may automatically increase according to a specified, objective, external 

standard that is not linked to the output or efficiency of the managed property.  For 

example, the Consumer Price Index and similar external indices that track increases in 

prices in an area or increases in revenues or costs in an industry are objective, external 

standards. 

 .07 Qualified user means, for projects (as defined in § 1.141-6(a)(3)) financed with 

governmental bonds, any governmental person (as defined in § 1.141-1(b)) or, for 

projects financed with qualified 501(c)(3) bonds, any governmental person or any 

501(c)(3) organization with respect to its activities which do not constitute an unrelated 

trade or business, determined by applying § 513(a). 
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 .08 Service provider means any person other than a qualified user that provides 

services to, or for the benefit of, a qualified user under a management contract. 

 .9 Unrelated parties means persons other than either: (1) a related party (as defined 

in § 1.150-1(b)) to the service provider or (2) a service provider’s employee. 

SECTION 5. SAFE HARBOR CONDITIONS UNDER WHICH MANAGEMENT 
CONTRACTS DO NOT RESULT IN PRIVATE BUSINESS USE 

 .01 In general.  If a management contract meets all of the applicable conditions of 

sections 5.02 through section 5.07 of this revenue procedure, or is an eligible expense 

reimbursement arrangement, the management contract does not result in private 

business use under § 141(b) or 145(a)(2)(B).  Further, under section 5.08 of this 

revenue procedure, use functionally related and subordinate to a management contract 

that meets these conditions does not result in private business use.   

 .02 General financial requirements. 

  (1) In general.  The payments to the service provider under the contract must be 

reasonable compensation for services rendered during the term of the contract.  

Compensation includes payments to reimburse actual and direct expenses paid by the 

service provider and related administrative overhead expenses of the service provider.   

  (2) No net profits arrangements.  The contract must not provide to the service 

provider a share of net profits from the operation of the managed property.  

Compensation to the service provider will not be treated as providing a share of net 

profits if no element of the compensation takes into account, or is contingent upon, 

either the managed property’s net profits or both the managed property’s revenues and 
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expenses (other than any reimbursements of direct and actual expenses paid by the 

service provider to unrelated third parties) for any fiscal period.  For this purpose, the 

elements of the compensation are the eligibility for, the amount of, and the timing of the 

payment of the compensation. Incentive compensation will not be treated as providing a 

share of net profits if the eligibility for the incentive compensation is determined by the 

service provider’s performance in meeting one or more standards that measure quality 

of services, performance, or productivity, and the amount and the timing of the payment 

of the compensation meet the requirements of this section 5.02(2).  

  (3) No bearing of net losses of the managed property.   

   (a) The contract must not, in substance, impose upon the service provider the 

burden of bearing any share of net losses from the operation of the managed property.  

An arrangement will not be treated as requiring the service provider to bear a share of 

net losses if: 

    (i) The determination of the amount of the service provider’s compensation and 

the amount of any expenses to be paid by the service provider (and not reimbursed), 

separately and collectively, do not take into account either the managed property’s net 

losses or both the managed property’s revenues and expenses for any fiscal period; 

and 

    (ii) The timing of the payment of compensation is not contingent upon the 

managed property’s net losses.   

   (b) For example, a service provider whose compensation is reduced by a stated 

dollar amount (or one of multiple stated dollar amounts) for failure to keep the managed 
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property’s expenses below a specified target (or one of multiple specified targets) will 

not be treated as bearing a share of net losses as a result of this reduction. 

 (4) Treatment of certain types of compensation.  Without regard to whether the 

service provider pays expenses with respect to the operation of the managed property 

without reimbursement by the qualified user,  compensation for services will not be 

treated as providing a share of net profits or requiring the service provider to bear a 

share of net losses under sections 5.02(2) and 5.02(3) of this revenue procedure if the 

compensation for services is: (a) based solely on a capitation fee, a periodic fixed fee, 

or a per-unit fee; (b) incentive compensation described in the last sentence of section 

5.02(2) of this revenue procedure; or (c) a combination of these types of compensation.  

 (5) Treatment of timing of payment of compensation.  Deferral due to insufficient net 

cash flows from the operation of the managed property of the payment of compensation 

that otherwise meets the requirements of sections 5.02(2) and 5.02(3) of this revenue 

procedure will not cause the deferred compensation to be treated as contingent upon 

net profits or net losses under sections 5.02(2) and 5.02(3) of this revenue procedure if 

the contract includes requirements that: 

   (a) The compensation is payable at least annually; 

  (b) The qualified user is subject to reasonable consequences for late payment, 

such as reasonable interest charges or late payment fees; and  

  (c) The qualified user will pay such deferred compensation (with interest or late 

payment fees) no later than the end of five years after the original due date of the 

payment. 
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 .03 Term of the contract and revisions.  The term of the contract, including all 

renewal options (as defined in § 1.141-1(b)), must not be greater than the lesser of 30 

years or 80 percent of the weighted average reasonably expected economic life of the 

managed property.  For this purpose, economic life is determined in the same manner 

as under § 147(b) as of the beginning of the term of the contract.  A contract that is 

materially modified with respect to any matters relevant to this section 5 is retested 

under this section 5 as a new contract as of the date of the material modification. 

 .04 Control over use of the managed property.  The qualified user must exercise a 

significant degree of control over the use of the managed property.  This control 

requirement is met if the contract requires the qualified user to approve the annual 

budget of the managed property, capital expenditures with respect to the managed 

property, each disposition of property that is part of the managed property, rates 

charged for the use of the managed property, and the general nature and type of use of 

the managed property (for example, the type of services).  For this purpose, for 

example, a qualified user may show approval of capital expenditures for a managed 

property by approving an annual budget for capital expenditures described by functional 

purpose and specific maximum amounts; and a qualified user may show approval of 

dispositions of property that is part of the managed property in a similar manner.  

Further, for example, a qualified user may show approval of rates charged for use of the 

managed property by expressly approving such rates or a general description of the 

methodology for setting such rates (such as a method that establishes hotel room rates 

using specified revenue goals based on comparable properties), or by requiring that the 
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service provider charge rates that are reasonable and customary as specifically 

determined by, or negotiated with, an independent third party (such as a medical 

insurance company).  

 .05 Risk of loss of the managed property.  The qualified user must bear the risk of 

loss upon damage or destruction of the managed property (for example, due to force 

majeure).  A qualified user does not fail to meet this risk of loss requirement as a result 

of insuring against risk of loss through a third party or imposing upon the service 

provider a penalty for failure to operate the managed property in accordance with the 

standards set forth in the management contract. 

 .06 No inconsistent tax position.  The service provider must agree that it is not 

entitled to and will not take  any tax position that is inconsistent with being a service 

provider to the qualified user with respect to the managed property.  For example, the 

service provider must agree not to claim any depreciation or amortization deduction, 

investment tax credit, or deduction for any payment as rent with respect to the managed 

property. 

 .07 No circumstances substantially limiting exercise of rights. 

  (1)  In general.  The service provider must not have any role or relationship with 

the qualified user that, in effect, substantially limits the qualified user’s ability to exercise 

its rights under the contract, based on all the facts and circumstances. 

  (2) Safe harbor.  A service provider will not be treated as having a role or 

relationship prohibited under section 5.07(1) of this revenue procedure if: 
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   (a) No more than 20 percent of the voting power of the governing body of the 

qualified user is vested in the directors, officers, shareholders, partners, members, and 

employees of the service provider, in the aggregate; 

   (b) The governing body of the qualified user does not include the chief executive 

officer of the service provider or the chairperson (or equivalent executive) of the service 

provider’s governing body; and 

   (c) The chief executive officer of the service provider is not the chief executive 

officer of the qualified user or any of the qualified user’s related parties (as defined in 

§1.150-1(b)). 

  (3)  For purposes of section 5.07(2) of this revenue procedure, the phrase “service 

provider” includes the service provider’s related parties (as defined in §1.150-1(b)) and 

the phrase “chief executive officer” includes a person with equivalent management 

responsibilities. 

 .08 Functionally related and subordinate use.  A service provider’s use of a project 

(as defined in § 1.141-6(a)(3)) that is functionally related and subordinate to 

performance of its services under a management contract for managed property that 

meets the conditions of this section 5 does not result in private business use of that 

project.   For example, use of storage areas to store equipment used to perform 

activities required under a management contract that meets the requirements of this 

section 5 does not result in private business use. 

SECTION 6. EFFECT ON OTHER DOCUMENTS 

 Rev. Proc. 2016-44 is modified, amplified, and superseded. 
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SECTION 7. DATE OF APPLICABILITY 

 This revenue procedure applies to any management contract that is entered into on 

or after January 17, 2017, and an issuer may apply this revenue procedure to any 

management contract that was entered into before January 17, 2017.  In addition, an 

issuer may apply the safe harbors in Rev. Proc. 97-13, as modified by Rev. Proc. 2001-

39 and amplified by Notice 2014-67, to a management contract that is entered into 

before August 18, 2017 and that is not materially modified or extended on or after 

August 18, 2017 (other than pursuant to a renewal option as defined in § 1.141-1(b)). 

SECTION 8. DRAFTING INFORMATION 

 The principal authors of this revenue procedure are Johanna Som de Cerff and 

David White of the Office of Associate Chief Counsel (Financial Institutions & Products).  

For further information regarding this revenue procedure, contact David White on (202) 

317-6980 (not a toll free call). 



 

 

RESOLUTION NO.: ____________-2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION AUTHORIZING THE EXECUTION 

OF A RELEASE OF RESTRICTIVE COVENANTS AND RIGHT OF RE-ENTRY 

FROM A DEED ISSUED TO JOSEPH AFONSO AND MARIA AFONSO 

TO THE PREMISES KNOWN AS 387 THIRD STREET  

(SECTION 12, BLOCK 1, LOT 1) 

 

 

 WHEREAS, on January 9, 2017, the City of Newburgh conveyed property located at 387 

Third Street, being more accurately described on the official Tax Map of the City of Newburgh as 

Section 12, Block 1, Lot 1, to Joseph Afonso and Maria Afonso; and 

 

 WHEREAS, the Afonso’s have requested a release of the restrictive covenants contained in 

said deed; and 

 

 WHEREAS, the appropriate departments have reviewed their files and advised that the 

covenants have been complied with, and recommends such release be granted; and 

 

 WHEREAS, this Council believes it is in the best interest of the City of Newburgh to 

grant such request; 

 

 NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York that the City Manager be and he is hereby authorized to execute the release, annexed hereto 

and made a part of this resolution, of restrictive covenants numbered 1, 2, 3, 4, and 5 of the 

aforementioned deed. 



 

 

RELEASE OF COVENANTS AND 

RIGHT OF RE-ENTRY 

 

 KNOWN ALL PERSONS BY THESE PRESENTS, that the City of Newburgh, a 

municipal corporation organized and existing under the Laws of the State of New York, and 

having its principal office at City Hall, 83 Broadway, Newburgh, New York  12550, in 

consideration of TEN ($10.00) DOLLARS lawful money of the United States and other good and 

valuable consideration, receipt of which is hereby acknowledged, does hereby release and forever 

quitclaim the premises described as 387 Third Street, Section 12, Block 1, Lot 1, on the Official 

Tax Map of the City of Newburgh, from those restrictive covenants numbered 1, 2, 3, 4 and 5 in a 

deed dated January 9, 2017, from the CITY OF NEWBURGH to JOSEPH AFONSO and 

MARIA AFONSO, recorded in the Orange County Clerk’s Office on March 1, 2017, in Liber 

14189 of Deeds at Page 1590 and does further release said premises from the right of re-entry 

reserved in favor of the City of Newburgh as set forth in said deed. 

 

Dated: _________________, 2017 

       THE CITY OF NEWBURGH 

 

 

 

 

      By: _____________________________ 

       Michael G. Ciaravino, City Manager 

       Per Resolution No.: ________-2017 

STATE OF NEW YORK  )     

         )ss.: 

COUNTY OF ORANGE ) 

 

 On the ________ day of __________________ in the year 2017, before me, the 

undersigned, a Notary Public in and for said State, personally appeared MICHAEL G. 

CIARAVINO, personally known to me or proved to me on the basis of satisfactory evidence to be 

the individual whose name is subscribed to the within instrument and acknowledged to me that he 

executed the same in his capacity, and that by his signature on the instrument, the individual, or 

the person upon behalf of which the individual acted; executed the instrument. 

 

 

                                

_________________________________ 

 

RECORD & RETURN TO: 

Joseph Afonso 

Maria Afonso 

144 Marino Drive 

Wallkill, NY  12589 
                              







 

 

RESOLUTION NO.: ____________-2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION AUTHORIZING THE EXECUTION 

OF A RELEASE OF RESTRICTIVE COVENANTS AND RIGHT OF RE-ENTRY 

FROM A DEED ISSUED TO JOSEPH AFONSO AND MARIA AFONSO 

TO THE PREMISES KNOWN AS 251 POWELL AVENUE  

(SECTION 7, BLOCK 7, LOT 20) 

 

 

 WHEREAS, on January 9, 2017, the City of Newburgh conveyed property located at 251 

Powell Avenue, being more accurately described on the official Tax Map of the City of Newburgh 

as Section 7, Block 7, Lot 20, to Joseph Afonso and Maria Afonso; and 

 

 WHEREAS, the Afonso’s have requested a release of the restrictive covenants contained in 

said deed; and 

 

 WHEREAS, the appropriate departments have reviewed their files and advised that the 

covenants have been complied with, and recommends such release be granted; and 

 

 WHEREAS, this Council believes it is in the best interest of the City of Newburgh to 

grant such request; 

 

 NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York that the City Manager be and he is hereby authorized to execute the release, annexed hereto 

and made a part of this resolution, of restrictive covenants numbered 1, 2, 3, 4, and 5 of the 

aforementioned deed. 



 

 

RELEASE OF COVENANTS AND 

RIGHT OF RE-ENTRY 

 

 KNOWN ALL PERSONS BY THESE PRESENTS, that the City of Newburgh, a 

municipal corporation organized and existing under the Laws of the State of New York, and 

having its principal office at City Hall, 83 Broadway, Newburgh, New York  12550, in 

consideration of TEN ($10.00) DOLLARS lawful money of the United States and other good and 

valuable consideration, receipt of which is hereby acknowledged, does hereby release and forever 

quitclaim the premises described as 251 Powell Avenue , Section 7, Block 7, Lot 20, on the 

Official Tax Map of the City of Newburgh, from those restrictive covenants numbered 1, 2, 3, 4 

and 5 in a deed dated January 9, 2017, from the CITY OF NEWBURGH to JOSEPH AFONSO 

and MARIA AFONSO, recorded in the Orange County Clerk’s Office on February 28, 2017, in 

Liber 14189 of Deeds at Page 1051 and does further release said premises from the right of re-

entry reserved in favor of the City of Newburgh as set forth in said deed. 

 

Dated: _________________, 2017 

       THE CITY OF NEWBURGH 

 

 

 

 

      By: _____________________________ 

       Michael G. Ciaravino, City Manager 

       Per Resolution No.: ________-2017 

STATE OF NEW YORK  )     

         )ss.: 

COUNTY OF ORANGE ) 

 

 On the ________ day of __________________ in the year 2017, before me, the 

undersigned, a Notary Public in and for said State, personally appeared MICHAEL G. 

CIARAVINO, personally known to me or proved to me on the basis of satisfactory evidence to be 

the individual whose name is subscribed to the within instrument and acknowledged to me that he 

executed the same in his capacity, and that by his signature on the instrument, the individual, or 

the person upon behalf of which the individual acted; executed the instrument. 

 

 

                                

_________________________________ 

 

RECORD & RETURN TO: 

Joseph Afonso 

Maria Afonso 

144 Marino Drive 

Wallkill, NY  12589 
                              







RESOLUTION NO.:  _______- 2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION TO AUTHORIZE THE CONVEYANCE OF REAL PROPERTY 

KNOWN AS 256 NORTH STREET (SECTION 3, BLOCK 12, LOT 18) 

AT PRIVATE SALE TO RAYMUNDO MERA FOR THE AMOUNT OF $99,000.00 
 

 

WHEREAS, the City of Newburgh has acquired title to several parcels of real property by 

foreclosure In Rem pursuant of Article 11 Title 3 of the Real property Tax law of the State of New 

York; and 

 

 WHEREAS, pursuant to Section 1166 of the Real Property Tax Law the City may sell 

properties acquired by foreclosure In Rem at private sale; and  

 

WHEREAS, the City of Newburgh desires to sell 256 North Street, being more accurately 

described as Section 3, Block 12, Lot 18 on the official tax map of the City of Newburgh; and 

 

 WHEREAS, the prospective buyer has offered to purchase this property at private sale; and 

 

 WHEREAS, this Council has determined that it would be in the best interests of the City 

of Newburgh to sell said property to the prospective buyer for the sum as outlined below, and 

upon the same terms and conditions annexed hereto and made a part hereof, 
 

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York, that the sale of the following property to the indicated purchasers be and hereby is 

confirmed and the City Manager is authorized and directed to execute and deliver a quitclaim 

deed to said purchaser upon receipt of the indicated purchase price in money order, good certified 

or bank check, made payable to THE CITY OF NEWBURGH, such sums are to be paid on or 

before January 26, 2018, being approximately ninety (90) days from the date of this resolution; and 

 

Property address     Section, Block, Lot    Purchaser           Purchase Price 

 

256 North Street   3 – 12 – 18   Raymundo Mera $99,000.00 

                       

BE IT FURTHER RESOLVED, by the Council of the City of Newburgh, New York, that 

the parcel is not required for public use. 



Terms and Conditions Sale 

256 North Street, City of Newburgh (3-12-18) 

 

STANDARD TERMS: 

1. City of Newburgh acquired title to these properties in accordance with Article 11 of the Real Property 
Tax Law of the State of New York, and all known rights of redemption under said provisions of law 
have been extinguished by the tax sale proceedings and/or as a result of forfeiture. 

2. For purposes of these Terms and Conditions, parcel shall be defined as a section, block and lot 
number. 

3. All real property, including any buildings thereon, is sold “AS IS” and without any representation or 
warranty whatsoever as to the condition or title, and subject to: (a) any state of facts an accurate 
survey or personal inspection of the premises would disclose; (b) applicable zoning/land use/building 
regulations; (c) water and sewer assessments are the responsibility of the purchaser, whether they 
are received or not; (d) easements, covenants, conditions and rights-of-way of record existing at the 
time of the levy of the tax, the non-payment of which resulted in the tax sale in which City of 
Newburgh acquired title; and (e) for purposes of taxation, the purchaser shall be deemed to be the 
owner prior to the next applicable taxable status date after the date of sale. 

4. The properties are sold subject to unpaid school taxes for the tax year of 2017-2018, and also subject 
to all school taxes levied subsequent to the date of the City Council resolution authorizing the sale. 
The purchaser shall reimburse the City for any school taxes paid by the City for the tax year 2017-
2018, and subsequent levies up to the date of the closing.  Upon the closing, the properties shall 
become subject to taxation.  Water and sewer charges and sanitation fees will be paid by the City to 
the date of closing. 

5. WARNING:  FAILURE TO COMPLY WITH THE TERMS OF THIS PARAGRAPH MAY RESULT IN 
YOUR LOSS OF THE PROPERTY AFTER PURCHASE.   The deed will contain provisions 
stating that the purchaser is required to rehabilitate any building on the property and bring it 
into compliance with all State, County and Local standards for occupancy within (18) months 
of the date of the deed.  Within such eighteen (18) month time period the purchaser must 
either: obtain a Certificate of Occupancy for all buildings on the property; make all buildings 
granted a Certificate of Occupancy before the date of purchase fit for the use stated in such 
Certificate of Occupancy; or demolish such buildings.  The deed shall require the purchaser to 
schedule an inspection by City officials at or before the end of the eighteen (18) month period.  
If the purchaser has not complied with the deed provisions regarding rehabilitation of the 
property and obtained a Certificate of Occupancy or Certificate of Compliance by that time, 
then the title to the property shall revert to the City of Newburgh. The deed shall also provide 
that the property shall not be conveyed to any other person before a Certificate of Occupancy 
or Certificate of Compliance is issued.  A written request made to the City Manager for an 
extension of the eighteen (18) month rehabilitation period shall be accompanied by a non-
refundable fee of $250.00 per parcel for which a request is submitted.  The City Manager may, 
in his sole discretion and for good cause shown, grant one extension of time to rehabilitate of 
up to, but not to exceed, three (3) months.  Any additional request thereafter shall be made in 
writing and placed before the City Council for their consideration. 

6. The property is sold subject to an owner-occupancy restriction.  The purchaser has agreed to 
purchase the property subject to the five (5) year owner occupancy restriction shall, within 18 months 
of the delivery of the deed, establish his domicile and principal residence at said premises and 
maintain his domicile and principal residence at said premises for a period of at least five (5) years 
thereafter, provided that within said five (5) year period, the purchaser may convey said premises to 
another who shall also maintain their domicile and principal residence at said premises for said 
period.  This shall be set forth as a restrictive covenant in the deed, subject upon its breach, to a right 
of re-entry in favor of the City of Newburgh.  This shall be in addition to all other provisions, covenants 
and conditions set forth in the Terms of Sale. 



7. Notice is hereby given that the property is vacant and unoccupied.  The parcel is being sold subject to 
the City’s Vacant Property Ordinance and all provisions of law applicable thereto.  At closing, the 
purchaser will be required to register the property and remit the vacant property fee.  It is the sole 
responsibility of the purchaser to redevelop such parcel in accordance with same. 

8. All purchasers are advised to personally inspect the premises and to examine title to the premises 
prior to the date upon which the sale is scheduled to take place.  Upon delivery of the quitclaim deed 
by the City of Newburgh to the successful purchaser, any and all claims with respect to title to the 
premises are merged in the deed and do not survive.      

9. No personal property is included in the sale of any of the parcels owned by City of Newburgh, unless 
the former owner or occupant has abandoned same.  The disposition of any personal property 
located on any parcel sold shall be the sole responsibility of the successful purchaser following the 
closing of sale. 

10. The City makes no representation, express or implied, as to the condition of any property, warranty of 
title, or as to the suitability of any for any particular use or occupancy.  Property may contain paint or 
other similar surface coating material containing lead.  Purchaser shall be responsible for the 
correction of such conditions when required by applicable law. Property also may contain other 
environmental hazards. Purchaser shall be responsible for ascertaining and investigating such 
conditions prior to bidding.  Purchaser shall be responsible for investigating and ascertaining from the 
City Building Inspector’s records the legal permitted use of any property prior to closing.  Purchaser 
acknowledges receivership of the pamphlet entitled “Protecting Your Family from Lead in Your 
Home.”  Purchaser also acknowledges that he/she has had the opportunity to conduct a risk 
assessment or inspection of the premises for the presence of lead-based paint, lead-based paint 
hazards or mold. 

11. The entire purchase price and all closing costs/fees must be paid by money order or guaranteed 
funds to the City of Newburgh Comptroller’s Office on or before January 26, 2018.  Such closing 
costs/fees may include, but are not limited to: recording fees, tax adjustments as of the day of closing, 
fuel oil adjustments, and applicable condominium charges (e.g. monthly maintenance charges, 
assessment charges, transfer buy-in fees, and/or closing package ordering fees).  The City of 
Newburgh does not accept credit card payments for the purchase price and closing costs/fees.  The 
City is not required to send notice of acceptance or any other notice to a purchaser.  At 
closing, purchaser, as grantee, may take title as a natural person or as an entity wherein purchaser is 
an officer or managing member of said entity.  The City Manager may, in his sole discretion and for 
good cause shown, grant one extension of time to close title of up to, but not to exceed, sixty (60) 
additional days.  No request shall be entertained unless in writing, stating the reasons therefor, and 
unless accompanied by a fee of $250.00 per parcel for which a request is submitted.  The fee shall be 
in addition to all other fees and deposits and shall not be credited against the purchase price and 
shall not be returnable.  Any additional request made thereafter shall be made in writing and placed 
before the City Council for their consideration.      

12. In the event that a sale is cancelled by court order, judgment, the Comptroller or the Newburgh City 
Council, the successful bidder shall be entitled only to a refund of the purchase money paid with 
interest.  Purchaser agrees that he shall not be entitled to special or consequential damages, 
attorney’s fees, reimbursement for any expenses incurred as a result of ownership, improvements of 
property, or for taxes paid during period of ownership, and this agreement by the purchaser is a 
material condition of the sale. 

13. Sale shall be final, absolute and without recourse once title has closed and the deed has been 
recorded.  In no event, shall City of Newburgh be or become liable for any defects in title for any 
cause whatsoever, and no claim, demand or suit of any nature shall exist in favor of the purchaser, 
his heirs, successors or assigns, against City of Newburgh arising from this sale. 

14. Conveyance shall be by quitclaim deed only, containing a description of the property as it appeared 
on the tax roll for the year upon which the City acquired title or as corrected up to date of deed.  The 
deed will be recorded by the City upon payment in full of the purchase price, buyer’s premium, and 
closing fees/costs.  Possession of property is forbidden until the deed is recorded conveying title to 
the purchaser. Title vests upon recording of deed. 



15. Upon closing, the City shall deliver a quitclaim deed conveying all of its right, title and interest in the 
subject property, which deed shall be drawn by the City Corporation Counsel.  The City shall not 
convey its interest in any street, water, sewer or drainage easement, or any other interest the City 
may have in the property.  The City shall only convey that interest obtained by the City pursuant to 
the judgment rendered in an in rem tax foreclosure action filed in the Orange County Clerk’s Office. 

16. The description of the property shall be from the City of Newburgh Tax Map reference or a survey 
description certified to the City of Newburgh and provided to the City Corporation Counsel by the 
purchaser at least thirty (30) days in advance of closing title and approved by the City’s Engineer. 

17. Evictions, if necessary, are solely the responsibility of the purchaser after closing and recording of the 
deed. 

18. By acknowledging and executing these Terms & Conditions, the purchaser certifies that he/she is not 
representing the former owner(s) of the property against whom City of Newburgh foreclosed and has 
no intent to defraud City of Newburgh of the unpaid taxes, assessment, penalties and charges which 
have been levied against the property.  The purchaser agrees that neither he/she nor his/her assigns 
shall convey the property to the former owner(s) against whom City of Newburgh foreclosed within 24 
months subsequent to the auction date.  If such conveyance occurs, the purchaser understands that 
he/she may be found to have committed fraud, and/or intent to defraud, and will be liable for any 
deficiency between the purchase price at auction and such sums as may be owed to City of 
Newburgh as related to the foreclosure on the property and consents to immediate judgment by City 
of Newburgh for said amounts. 

 

      



















Purchase Proposal Summary 

 

Location:                               256 North Street  

Tax Map Number:         7-12-18 

Property Class:                    210—One Family Residential 

Zoning:                        RL—Residential Low Density 

Description:       Detached single family home—Year built: 1955; 1427sf; 3 bed

     rooms with 2 baths; lot size: 90 x 150 

Condition:        Average/Fair 

Assessed Value:         $ 150,000 

Annual Taxes:        $   7,800+/- 

Selling Price:    $ 119,900 @ 80% 

The city acquired this property:  March 2016 

Offer Information: 

Name:           Raymundo Mera 

Offer Price:                   $  99,000  

Construction Estimate:    $    7,500 

Proof of Financing:         Hudson Valley Federal Credit Union Notice of Pre-Approval, 

Checking & Savings accounts for down payment/closing costs.     

Comments:    The purchaser is a City of Newburgh firefighter.  He currently rents but has been look-

ing for a home to purchase in the 

City of Newburgh for his family.  

This property needs some work—

kitchen cabinet repair, kitchen appli-

ance repair, bath tilework repair and 

some cosmetic repairs (finished 

flooring, painting, etc.)—to make it 

work.  Mr. Mera feels he can do 

many of the repairs himself or with 

the help of friends and family mem-

bers. If so, this house will be habita-

ble in a very short amount of time.  

The City of Newburgh will then have 

a City employee residing, on a more 

permanent basis, in the City of 

Newburgh.                                  





 

 

RESOLUTION NO.:  _______- 2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION TO AUTHORIZE THE CONVEYANCE OF REAL PROPERTY KNOWN 

AS 383 FIRST STREET (SECTION 28, BLOCK 1, LOT 14) 

AT PRIVATE SALE TO MITCHELL MEJIA FOR THE AMOUNT OF $19,000.00 

 
 

WHEREAS, the City of Newburgh has acquired title to several parcels of real property by 

foreclosure In Rem pursuant of Article 11 Title 3 of the Real property Tax law of the State of New 

York; and 

 

 WHEREAS, pursuant to Section 1166 of the Real Property Tax Law the City may sell 

properties acquired by foreclosure In Rem at private sale; and  

 

WHEREAS, the City of Newburgh desires to sell 383 First Street being more accurately 

described as Section 28, Block 1, Lot 14 on the official tax map of the City of Newburgh; and 

 

 WHEREAS, the prospective buyer has offered to purchase this property at private sale; and 

 

 WHEREAS, this Council has determined that it would be in the best interests of the City 

of Newburgh to sell said property to the prospective buyer for the sum as outlined below, and 

upon the same terms and conditions annexed hereto and made a part hereof, 
 

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York, that the sale of the following property to the indicated purchaser be and hereby is confirmed 

and the City Manager is authorized and directed to execute and deliver a quitclaim deed to said 

purchaser upon receipt of the indicated purchase price in money order, good certified or bank 

check, made payable to THE CITY OF NEWBURGH, such sums are to be paid on or before 

January 26, 2018, being approximately ninety (90) days from the date of this resolution; and 

 

 Property address     Section, Block, Lot       Purchaser          Purchase Price 

 

383 First Street  28 – 1 – 14   Mitchell Mejia  $19,000.00       

                    

 

BE IT FURTHER RESOLVED, by the Council of the City of Newburgh, New York, that 

the parcel is not required for public use. 



 

 

Terms and Conditions of Sale 

383 First Street, City of Newburgh (28-1-14) 

 

STANDARD TERMS: 

1. City of Newburgh acquired title to this property in accordance with Article 11 of the Real Property Tax 
Law of the State of New York, and all known rights of redemption under said provisions of law have 
been extinguished by the tax sale proceedings and/or as a result of forfeiture. 

2. For purposes of these Terms and Conditions, parcel shall be defined as a section, block and lot 
number. 

3. All real property, including any buildings thereon, is sold “AS IS” and without any representation or 
warranty whatsoever as to the condition or title, and subject to: (a) any state of facts an accurate 
survey or personal inspection of the premises would disclose; (b) applicable zoning/land use/building 
regulations; (c) water and sewer assessments are the responsibility of the purchaser, whether they 
are received or not; (d) easements, covenants, conditions and rights-of-way of record existing at the 
time of the levy of the tax, the non-payment of which resulted in the tax sale in which City of 
Newburgh acquired title; and (e) for purposes of taxation, the purchaser shall be deemed to be the 
owner prior to the next applicable taxable status date after the date of sale. 

4. The properties are sold subject to unpaid school taxes for the tax year of 2017-2018, and also subject 
to all school taxes levied subsequent to the date of the City Council resolution authorizing the sale. 
The purchaser shall reimburse the City for any school taxes paid by the City for the tax year 2017-
2018, and subsequent levies up to the date of the closing.  Upon the closing, the properties shall 
become subject to taxation.  Water and sewer charges and sanitation fees will be paid by the City to 
the date of closing except that where the water meter reading nets a usage to the purchaser of less 
than 6 units for the quarterly bill, the purchaser shall be responsible for a minimum water and sewer 
bill of 6 units. 

5. WARNING:  FAILURE TO COMPLY WITH THE TERMS OF THIS PARAGRAPH MAY RESULT IN 
YOUR LOSS OF THE PROPERTY AFTER PURCHASE.   The deed will contain provisions 
stating that the purchaser is required to rehabilitate any building on the property and bring it 
into compliance with all State, County and Local standards for occupancy within (18) months 
of the date of the deed.  Within such eighteen (18) month time period the purchaser must 
either: obtain a Certificate of Occupancy for all buildings on the property; make all buildings 
granted a Certificate of Occupancy before the date of purchase fit for the use stated in such 
Certificate of Occupancy; or demolish such buildings.  The deed shall require the purchaser to 
schedule an inspection by City officials at or before the end of the eighteen (18) month period.  
If the purchaser has not complied with the deed provisions regarding rehabilitation of the 
property and obtained a Certificate of Occupancy or Certificate of Compliance by that time, 
then the title to the property shall revert to the City of Newburgh. The deed shall also provide 
that the property shall not be conveyed to any other person before a Certificate of Occupancy 
or Certificate of Compliance is issued.  A written request made to the City Manager for an 
extension of the eighteen (18) month rehabilitation period shall be accompanied by a non-
refundable fee of $250.00 per parcel for which a request is submitted.  The City Manager may, 
in his sole discretion and for good cause shown, grant one extension of time to rehabilitate of 
up to, but not to exceed, three (3) months.  Any additional request thereafter shall be made in 
writing and placed before the City Council for their consideration. 

6. The property is sold subject to an owner-occupancy restriction.  The purchaser has agreed to 
purchase the property subject to the five (5) year owner occupancy restriction shall, within 18 months 
of the delivery of the deed, establish his domicile and principal residence at said premises and 
maintain his domicile and principal residence at said premises for a period of at least five (5) years 
thereafter, provided that within said five (5) year period, the purchaser may convey said premises to 
another who shall also maintain their domicile and principal residence at said premises for said 
period.  This shall be set forth as a restrictive covenant in the deed, subject upon its breach, to a right 
of re-entry in favor of the City of Newburgh.  This shall be in addition to all other provisions, covenants 
and conditions set forth in the Terms of Sale. 



 

 

7. Notice is hereby given that the property is occupied.  This parcel is being sold subject to the City’s 
Rental License Ordinance and all provisions of law applicable thereto.  At closing, the purchaser will 
be required to register the property and remit the rental license fee.  It is the sole responsibility of the 
purchaser to redevelop such parcel in accordance with same. 

8. All purchasers are advised to personally inspect the premises and to examine title to the premises 
prior to the date upon which the sale is scheduled to take place.  Upon delivery of the quitclaim deed 
by the City of Newburgh to the successful purchaser, any and all claims with respect to title to the 
premises are merged in the deed and do not survive.      

9. No personal property is included in the sale of any of the parcels owned by City of Newburgh, unless 
the former owner or occupant has abandoned same.  The disposition of any personal property 
located on any parcel sold shall be the sole responsibility of the successful purchaser following the 
closing of sale. 

10. The City makes no representation, express or implied, as to the condition of any property, warranty of 
title, or as to the suitability of any for any particular use or occupancy.  Property may contain paint or 
other similar surface coating material containing lead.  Purchaser shall be responsible for the 
correction of such conditions when required by applicable law. Property also may contain other 
environmental hazards. Purchaser shall be responsible for ascertaining and investigating such 
conditions prior to bidding.  Purchaser shall be responsible for investigating and ascertaining from the 
City Building Inspector’s records the legal permitted use of any property prior to closing.  Purchaser 
acknowledges receivership of the pamphlet entitled “Protecting Your Family from Lead in Your 
Home.”  Purchaser also acknowledges that he/she has had the opportunity to conduct a risk 
assessment or inspection of the premises for the presence of lead-based paint, lead-based paint 
hazards or mold. 

11. The entire purchase price and all closing costs/fees must be paid by money order or guaranteed 
funds to the City of Newburgh Comptroller’s Office on or before January 26, 2017.  Such closing 
costs/fees may include, but are not limited to: recording fees, tax adjustments as of the day of closing, 
fuel oil adjustments, and applicable condominium charges (e.g. monthly maintenance charges, 
assessment charges, transfer buy-in fees, and/or closing package ordering fees). The City of 
Newburgh does not accept credit card payments for the purchase price and closing costs/fees.  The 
City is not required to send notice of acceptance or any other notice to a purchaser.  At 
closing, purchaser, as grantee, may take title as a natural person or as an entity wherein purchaser is 
an officer or managing member of said entity.  The City Manager may, in his sole discretion and for 
good cause shown, grant one extension of time to close title of up to, but not to exceed, sixty (60) 
additional days.  No request shall be entertained unless in writing, stating the reasons therefor, and 
unless accompanied by a fee of $250.00 per parcel for which a request is submitted.  The fee shall be 
in addition to all other fees and deposits and shall not be credited against the purchase price and 
shall not be returnable.  Any additional request made thereafter shall be made in writing and placed 
before the City Council for their consideration.      

12. In the event that a sale is cancelled by court order, judgment, the Comptroller or the Newburgh City 
Council, the successful bidder shall be entitled only to a refund of the purchase money paid with 
interest.  Purchaser agrees that he shall not be entitled to special or consequential damages, 
attorney’s fees, reimbursement for any expenses incurred as a result of ownership, improvements of 
property, or for taxes paid during period of ownership, and this agreement by the purchaser is a 
material condition of the sale. 

13. Sale shall be final, absolute and without recourse once title has closed and the deed has been 
recorded.  In no event, shall City of Newburgh be or become liable for any defects in title for any 
cause whatsoever, and no claim, demand or suit of any nature shall exist in favor of the purchaser, 
his heirs, successors or assigns, against City of Newburgh arising from this sale. 

14. Conveyance shall be by quitclaim deed only, containing a description of the property as it appeared 
on the tax roll for the year upon which the City acquired title or as corrected up to date of deed.  The 
deed will be recorded by the City upon payment in full of the purchase price, buyer’s premium, and 
closing fees/costs.  Possession of property is forbidden until the deed is recorded conveying title to 
the purchaser. Title vests upon recording of deed. 

15. Upon closing, the City shall deliver a quitclaim deed conveying all of its right, title and interest in the 
subject property, which deed shall be drawn by the City Corporation Counsel.  The City shall not 



 

 

convey its interest in any street, water, sewer or drainage easement, or any other interest the City 
may have in the property.  The City shall only convey that interest obtained by the City pursuant to 
the judgment rendered in an in rem tax foreclosure action filed in the Orange County Clerk’s Office. 

16. The description of the property shall be from the City of Newburgh Tax Map reference or a survey 
description certified to the City of Newburgh and provided to the City Corporation Counsel by the 
purchaser at least ten (10) days in advance of closing title and approved by the City’s Engineer. 

17. Evictions, if necessary, are solely the responsibility of the successful bidder after closing and 
recording of the deed. 

18. By acknowledging and executing these Terms & Conditions, the purchaser certifies that he/she is not 
representing the former owner(s) of the property against whom City of Newburgh foreclosed and has 
no intent to defraud City of Newburgh of the unpaid taxes, assessment, penalties and charges which 
have been levied against the property.  The purchaser agrees that neither he/she nor his/her assigns 
shall convey the property to the former owner(s) against whom City of Newburgh foreclosed within 24 
months subsequent to the auction date.  If such conveyance occurs, the purchaser understands that 
he/she may be found to have committed fraud, and/or intent to defraud, and will be liable for any 
deficiency between the purchase price at auction and such sums as may be owed to City of 
Newburgh as related to the foreclosure on the property and consents to immediate judgment by City 
of Newburgh for said amounts.     



RESOLUTION NO.:  _______- 2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION TO AUTHORIZE THE CONVEYANCE OF REAL PROPERTY 

KNOWN AS 26 FORSYTHE PLACE (SECTION 9, BLOCK 3, LOT 5) AT PRIVATE SALE 

TO JOSEPH AND MARIA AFONSO FOR THE AMOUNT OF $25,000.00 
 

 

WHEREAS, the City of Newburgh has acquired title to several parcels of real property by 

foreclosure In Rem pursuant of Article 11 Title 3 of the Real property Tax law of the State of New 

York; and 

 

 WHEREAS, pursuant to Section 1166 of the Real Property Tax Law the City may sell 

properties acquired by foreclosure In Rem at private sale; and  

 

WHEREAS, the City of Newburgh desires to sell 26 Forsythe Place, being more accurately 

described as Section 9, Block 3, Lot 5 on the official tax map of the City of Newburgh; and 

 

 WHEREAS, the prospective buyers have offered to purchase this property at private sale; 

and 

 

 WHEREAS, this Council has determined that it would be in the best interests of the City 

of Newburgh to sell said property to the prospective buyers for the sum as outlined below, and 

upon the same terms and conditions annexed hereto and made a part hereof, 
 

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York, that the sale of the following property to the indicated purchasers be and hereby is 

confirmed and the City Manager is authorized and directed to execute and deliver a quitclaim 

deed to said purchasers upon receipt of the indicated purchase price in money order, good 

certified or bank check, made payable to THE CITY OF NEWBURGH, such sums are to be paid 

on or before January 26, 2018, being approximately ninety (90) days from the date of this 

resolution; and 

 

Property address     Section, Block, Lot    Purchaser           Purchase Price 

 

26 Forsythe Place   9 – 3 – 5  Joseph and Maria Afonso $25,000.00 

       

                     

BE IT FURTHER RESOLVED, by the Council of the City of Newburgh, New York, that 

the parcel is not required for public use. 



Terms and Conditions Sale 

26 Forsythe Place, City of Newburgh (9-3-5) 

 

STANDARD TERMS: 

1. City of Newburgh acquired title to these properties in accordance with Article 11 of the Real Property 
Tax Law of the State of New York, and all known rights of redemption under said provisions of law 
have been extinguished by the tax sale proceedings and/or as a result of forfeiture. 

2. For purposes of these Terms and Conditions, parcel shall be defined as a section, block and lot 
number. 

3. All real property, including any buildings thereon, is sold “AS IS” and without any representation or 
warranty whatsoever as to the condition or title, and subject to: (a) any state of facts an accurate 
survey or personal inspection of the premises would disclose; (b) applicable zoning/land use/building 
regulations; (c) water and sewer assessments are the responsibility of the purchaser, whether they 
are received or not; (d) easements, covenants, conditions and rights-of-way of record existing at the 
time of the levy of the tax, the non-payment of which resulted in the tax sale in which City of 
Newburgh acquired title; and (e) for purposes of taxation, the purchaser shall be deemed to be the 
owner prior to the next applicable taxable status date after the date of sale. 

4. The properties are sold subject to unpaid school taxes for the tax year of 2017-2018, and also subject 
to all school taxes levied subsequent to the date of the City Council resolution authorizing the sale. 
The purchaser shall reimburse the City for any school taxes paid by the City for the tax year 2017-
2018, and subsequent levies up to the date of the closing.  Upon the closing, the properties shall 
become subject to taxation.  Water and sewer charges and sanitation fees will be paid by the City to 
the date of closing. 

5. WARNING:  FAILURE TO COMPLY WITH THE TERMS OF THIS PARAGRAPH MAY RESULT IN 
YOUR LOSS OF THE PROPERTY AFTER PURCHASE.   The deed will contain provisions 
stating that the purchaser is required to rehabilitate any building on the property and bring it 
into compliance with all State, County and Local standards for occupancy within (18) months 
of the date of the deed.  Within such eighteen (18) month time period the purchaser must 
either: obtain a Certificate of Occupancy for all buildings on the property; make all buildings 
granted a Certificate of Occupancy before the date of purchase fit for the use stated in such 
Certificate of Occupancy; or demolish such buildings.  The deed shall require the purchaser to 
schedule an inspection by City officials at or before the end of the eighteen (18) month period.  
If the purchaser has not complied with the deed provisions regarding rehabilitation of the 
property and obtained a Certificate of Occupancy or Certificate of Compliance by that time, 
then the title to the property shall revert to the City of Newburgh. The deed shall also provide 
that the property shall not be conveyed to any other person before a Certificate of Occupancy 
or Certificate of Compliance is issued.  A written request made to the City Manager for an 
extension of the eighteen (18) month rehabilitation period shall be accompanied by a non-
refundable fee of $250.00 per parcel for which a request is submitted.  The City Manager may, 
in his sole discretion and for good cause shown, grant one extension of time to rehabilitate of 
up to, but not to exceed, three (3) months.  Any additional request thereafter shall be made in 
writing and placed before the City Council for their consideration. 

6. Notice is hereby given that the property is vacant and unoccupied.  The parcel is being sold subject to 
the City’s Vacant Property Ordinance and all provisions of law applicable thereto.  At closing, the 
purchaser will be required to register the property and remit the vacant property fee.  It is the sole 
responsibility of the purchaser to redevelop such parcel in accordance with same. 

7. All purchasers are advised to personally inspect the premises and to examine title to the premises 
prior to the date upon which the sale is scheduled to take place.  Upon delivery of the quitclaim deed 
by the City of Newburgh to the successful purchaser, any and all claims with respect to title to the 
premises are merged in the deed and do not survive.      



8. No personal property is included in the sale of any of the parcels owned by City of Newburgh, unless 
the former owner or occupant has abandoned same.  The disposition of any personal property 
located on any parcel sold shall be the sole responsibility of the successful purchaser following the 
closing of sale. 

9. The City makes no representation, express or implied, as to the condition of any property, warranty of 
title, or as to the suitability of any for any particular use or occupancy.  Property may contain paint or 
other similar surface coating material containing lead.  Purchaser shall be responsible for the 
correction of such conditions when required by applicable law. Property also may contain other 
environmental hazards. Purchaser shall be responsible for ascertaining and investigating such 
conditions prior to bidding.  Purchaser shall be responsible for investigating and ascertaining from the 
City Building Inspector’s records the legal permitted use of any property prior to closing.  Purchaser 
acknowledges receivership of the pamphlet entitled “Protecting Your Family from Lead in Your 
Home.”  Purchaser also acknowledges that he/she has had the opportunity to conduct a risk 
assessment or inspection of the premises for the presence of lead-based paint, lead-based paint 
hazards or mold. 

10. The entire purchase price and all closing costs/fees must be paid by money order or guaranteed 
funds to the City of Newburgh Comptroller’s Office on or before January 26, 2018.  Such closing 
costs/fees may include, but are not limited to: recording fees, tax adjustments as of the day of closing, 
fuel oil adjustments, and applicable condominium charges (e.g. monthly maintenance charges, 
assessment charges, transfer buy-in fees, and/or closing package ordering fees).  The City of 
Newburgh does not accept credit card payments for the purchase price and closing costs/fees.  The 
City is not required to send notice of acceptance or any other notice to a purchaser.  At 
closing, purchaser, as grantee, may take title as a natural person or as an entity wherein purchaser is 
an officer or managing member of said entity.  The City Manager may, in his sole discretion and for 
good cause shown, grant one extension of time to close title of up to, but not to exceed, sixty (60) 
additional days.  No request shall be entertained unless in writing, stating the reasons therefor, and 
unless accompanied by a fee of $250.00 per parcel for which a request is submitted.  The fee shall be 
in addition to all other fees and deposits and shall not be credited against the purchase price and 
shall not be returnable.  Any additional request made thereafter shall be made in writing and placed 
before the City Council for their consideration.      

11. In the event that a sale is cancelled by court order, judgment, the Comptroller or the Newburgh City 
Council, the successful bidder shall be entitled only to a refund of the purchase money paid with 
interest.  Purchaser agrees that he shall not be entitled to special or consequential damages, 
attorney’s fees, reimbursement for any expenses incurred as a result of ownership, improvements of 
property, or for taxes paid during period of ownership, and this agreement by the purchaser is a 
material condition of the sale. 

12. Sale shall be final, absolute and without recourse once title has closed and the deed has been 
recorded.  In no event, shall City of Newburgh be or become liable for any defects in title for any 
cause whatsoever, and no claim, demand or suit of any nature shall exist in favor of the purchaser, 
his heirs, successors or assigns, against City of Newburgh arising from this sale. 

13. Conveyance shall be by quitclaim deed only, containing a description of the property as it appeared 
on the tax roll for the year upon which the City acquired title or as corrected up to date of deed.  The 
deed will be recorded by the City upon payment in full of the purchase price, buyer’s premium, and 
closing fees/costs.  Possession of property is forbidden until the deed is recorded conveying title to 
the purchaser. Title vests upon recording of deed. 

14. Upon closing, the City shall deliver a quitclaim deed conveying all of its right, title and interest in the 
subject property, which deed shall be drawn by the City Corporation Counsel.  The City shall not 
convey its interest in any street, water, sewer or drainage easement, or any other interest the City 
may have in the property.  The City shall only convey that interest obtained by the City pursuant to 
the judgment rendered in an in rem tax foreclosure action filed in the Orange County Clerk’s Office. 

15. The description of the property shall be from the City of Newburgh Tax Map reference or a survey 
description certified to the City of Newburgh and provided to the City Corporation Counsel by the 
purchaser at least thirty (30) days in advance of closing title and approved by the City’s Engineer. 



16. Evictions, if necessary, are solely the responsibility of the purchaser after closing and recording of the 
deed. 

17. By acknowledging and executing these Terms & Conditions, the purchaser certifies that he/she is not 
representing the former owner(s) of the property against whom City of Newburgh foreclosed and has 
no intent to defraud City of Newburgh of the unpaid taxes, assessment, penalties and charges which 
have been levied against the property.  The purchaser agrees that neither he/she nor his/her assigns 
shall convey the property to the former owner(s) against whom City of Newburgh foreclosed within 24 
months subsequent to the auction date.  If such conveyance occurs, the purchaser understands that 
he/she may be found to have committed fraud, and/or intent to defraud, and will be liable for any 
deficiency between the purchase price at auction and such sums as may be owed to City of 
Newburgh as related to the foreclosure on the property and consents to immediate judgment by City 
of Newburgh for said amounts. 

 

      



















Purchase Proposal Summary 

 

Location:                               26 Forsythe Place (between Broad St & Leroy Pl) 

Tax Map Number:         9-3-5 

Property Class:                    210—One Family Residential 

Zoning:                        RL—Residential Low Density 

Description:       2-story, one family home; Year built: 1935; 1142 total   

     square feet; 4 bedrooms; lot dimensions: 40 x 89 

Condition:        Fair 

Assessed Value:         $  89,400  

Annual Taxes:        $     4,648+/- 

Selling Price:   $   35,760 @ 40% 

The city acquired this property:  April 2017 

Offer Information: 

Name:           Joseph Afonso 

Offer Price:                   $   25,000  

Construction Estimate:    $  69,000 +/-  (self-contracting net cost) 

Proof of Financing:         Key Bank & Citizen Bank accounts 

Comments:                                   The purchaser recently bought and renovated two City-owned 

properties: 251 Powell Avenue and 387 Third Street   He completed the renovation of both buildings 

in about 6 months time.  Now he 

wishes to purchase and renovate 26 

Forsythe place.  The house needs 

extensive work:  new French drains 

to alleviate water in the basement, 

new kitchen, baths, roof, etc. Once 

completed, he would like to sell the 

building to an owner-occupant.  He 

has proven—with the work he has 

done on 251 Powell and 387 Third - 

that he can transform neglected City-

owned buildings into quality resi-

dences, and complete the work in a 

timely manner.      



Interior Photos 

251 Powell Avenue 387 Third Street 



 

 

RESOLUTION NO.:  _______- 2017 

 

OF 

 

OCTOBER 23, 2017 

 

A RESOLUTION TO AUTHORIZE THE CONVEYANCE OF REAL PROPERTY KNOWN 

AS 85 WILLIAM STREET (SECTION 39, BLOCK 2, LOT 21) AND 

87 WILLIAM STREET (SECTION 39, BLOCK 2, LOT 20) 

AT PRIVATE SALE TO BISESSAR ALVIN MOONESAR 

FOR THE TOTAL AMOUNT OF $21,500.00 

 

WHEREAS, the City of Newburgh has acquired title to several parcels of real property by 

foreclosure In Rem pursuant of Article 11 Title 3 of the Real Property Tax Law of the State of New 

York; and 

 

 WHEREAS, pursuant to Section 1166 of the Real Property Tax Law the City may sell 

properties acquired by foreclosure In Rem at private sale; and  

 

WHEREAS, the City of Newburgh desires to sell 85 William Street and 87 William Street 

being more accurately described as Section 39, Block 2, Lots 21 and 20, respectively, on the official 

tax map of the City of Newburgh; and 

 

 WHEREAS, the prospective buyer has offered to purchase these properties at private sale; 

and 

 

 WHEREAS, this Council has determined that it would be in the best interests of the City 

of Newburgh to sell said properties to the prospective buyer for the sum as outlined below, and 

upon the same terms and conditions annexed hereto and made a part hereof; 
 

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York, that the sale of the following property to the indicated purchaser be and hereby is confirmed 

and the City Manager is authorized and directed to execute and deliver a quitclaim deed to said 

purchaser upon receipt of the indicated purchase price in money order, good certified or bank 

check, made payable to THE CITY OF NEWBURGH, such sums are to be paid on or before 

January 26, 2018, being approximately ninety (90) days from the date of this resolution; and 

 

 Property address     Section, Block, Lot       Purchaser          Purchase Price 

85 William Street  39 – 2 – 21  Bisessar Alvin Moonesar $14,000.00 

87 William Street  39 – 2 – 20      $  7,500.00 

 

BE IT FURTHER RESOLVED, by the Council of the City of Newburgh, New York, that 

the parcels are not required for public use. 



 

 

Terms and Conditions of Sale 

85 William Street, City of Newburgh (39-2-21) 

87 William Street, City of Newburgh (39-2-20) 

 

STANDARD TERMS: 

1. City of Newburgh acquired title to this property in accordance with Article 11 of the Real Property Tax 
Law of the State of New York, and all known rights of redemption under said provisions of law have 
been extinguished by the tax sale proceedings and/or as a result of forfeiture. 

2. For purposes of these Terms and Conditions, parcel shall be defined as a section, block and lot 
number. 

3. All real property, including any buildings thereon, is sold “AS IS” and without any representation or 
warranty whatsoever as to the condition or title, and subject to: (a) any state of facts an accurate 
survey or personal inspection of the premises would disclose; (b) applicable zoning/land use/building 
regulations; (c) water and sewer assessments are the responsibility of the purchaser, whether they 
are received or not; (d) easements, covenants, conditions and rights-of-way of record existing at the 
time of the levy of the tax, the non-payment of which resulted in the tax sale in which City of 
Newburgh acquired title; and (e) for purposes of taxation, the purchaser shall be deemed to be the 
owner prior to the next applicable taxable status date after the date of sale. 

4. The properties are sold subject to unpaid school taxes for the tax year of 2017-2018, and also subject 
to all school taxes levied subsequent to the date of the City Council resolution authorizing the sale. 
The purchaser shall reimburse the City for any school taxes paid by the City for the tax year 2017-
2018, and subsequent levies up to the date of the closing.  Upon the closing, the properties shall 
become subject to taxation.  Water and sewer charges and sanitation fees will be paid by the City to 
the date of closing. 

5. WARNING:  FAILURE TO COMPLY WITH THE TERMS OF THIS PARAGRAPH MAY RESULT IN 
YOUR LOSS OF THE PROPERTY AFTER PURCHASE.   The deed will contain provisions 
stating that the purchaser is required to rehabilitate any building on the property and bring it 
into compliance with all State, County and Local standards for occupancy within (18) months 
of the date of the deed.  Within such eighteen (18) month time period the purchaser must 
either: obtain a Certificate of Occupancy for all buildings on the property; make all buildings 
granted a Certificate of Occupancy before the date of purchase fit for the use stated in such 
Certificate of Occupancy; or demolish such buildings.  The deed shall require the purchaser to 
schedule an inspection by City officials at or before the end of the eighteen (18) month period.  
If the purchaser has not complied with the deed provisions regarding rehabilitation of the 
property and obtained a Certificate of Occupancy or Certificate of Compliance by that time, 
then the title to the property shall revert to the City of Newburgh. The deed shall also provide 
that the property shall not be conveyed to any other person before a Certificate of Occupancy 
or Certificate of Compliance is issued.  A written request made to the City Manager for an 
extension of the eighteen (18) month rehabilitation period shall be accompanied by a non-
refundable fee of $250.00 per parcel for which a request is submitted.  The City Manager may, 
in his sole discretion and for good cause shown, grant one extension of time to rehabilitate of 
up to, but not to exceed, three (3) months.  Any additional request thereafter shall be made in 
writing and placed before the City Council for their consideration. 

6. Notice is hereby given that the properties are vacant and unoccupied.  The parcels are being sold 
subject to the City’s Vacant Property Ordinance and all provisions of law applicable thereto.  At 
closing, the purchaser will be required to register the properties and remit the vacant property fee.  It 
is the sole responsibility of the purchaser to redevelop such parcels in accordance with same. 

7. Notice is hereby given that the properties lie within the East End Historic District as designated upon 
the zoning or tax map.  The parcels are being sold subject to all provision of law applicable thereto 
and it is the sole responsibility of the purchaser to redevelop such parcels so designated in 
accordance with same. 



 

 

8. All purchasers are advised to personally inspect the premises and to examine title to the premises 
prior to the date upon which the sale is scheduled to take place.  Upon delivery of the quitclaim deed 
by the City of Newburgh to the successful purchaser, any and all claims with respect to title to the 
premises are merged in the deed and do not survive.      

9. No personal property is included in the sale of any of the parcels owned by City of Newburgh, unless 
the former owner or occupant has abandoned same.  The disposition of any personal property 
located on any parcel sold shall be the sole responsibility of the successful purchaser following the 
closing of sale. 

10. The City makes no representation, express or implied, as to the condition of any property, warranty of 
title, or as to the suitability of any for any particular use or occupancy.  Property may contain paint or 
other similar surface coating material containing lead.  Purchaser shall be responsible for the 
correction of such conditions when required by applicable law. Property also may contain other 
environmental hazards. Purchaser shall be responsible for ascertaining and investigating such 
conditions prior to bidding.  Purchaser shall be responsible for investigating and ascertaining from the 
City Building Inspector’s records the legal permitted use of any property prior to closing.  Purchaser 
acknowledges receivership of the pamphlet entitled “Protecting Your Family from Lead in Your 
Home.”  Purchaser also acknowledges that he/she has had the opportunity to conduct a risk 
assessment or inspection of the premises for the presence of lead-based paint, lead-based paint 
hazards or mold. 

11. The entire purchase price and all closing costs/fees must be paid by money order or guaranteed 
funds to the City of Newburgh Comptroller’s Office on or before January 26, 2017.  Such closing 
costs/fees may include, but are not limited to: recording fees, tax adjustments as of the day of closing, 
fuel oil adjustments, and applicable condominium charges (e.g. monthly maintenance charges, 
assessment charges, transfer buy-in fees, and/or closing package ordering fees). The City of 
Newburgh does not accept credit card payments for the purchase price and closing costs/fees.  The 
City is not required to send notice of acceptance or any other notice to a purchaser.  At 
closing, purchaser, as grantee, may take title as a natural person or as an entity wherein purchaser is 
an officer or managing member of said entity.  The City Manager may, in his sole discretion and for 
good cause shown, grant one extension of time to close title of up to, but not to exceed, sixty (60) 
additional days.  No request shall be entertained unless in writing, stating the reasons therefor, and 
unless accompanied by a fee of $250.00 per parcel for which a request is submitted.  The fee shall be 
in addition to all other fees and deposits and shall not be credited against the purchase price and 
shall not be returnable.  Any additional request made thereafter shall be made in writing and placed 
before the City Council for their consideration.      

12. In the event that a sale is cancelled by court order, judgment, the Comptroller or the Newburgh City 
Council, the successful bidder shall be entitled only to a refund of the purchase money paid with 
interest.  Purchaser agrees that he shall not be entitled to special or consequential damages, 
attorney’s fees, reimbursement for any expenses incurred as a result of ownership, improvements of 
property, or for taxes paid during period of ownership, and this agreement by the purchaser is a 
material condition of the sale. 

13. Sale shall be final, absolute and without recourse once title has closed and the deed has been 
recorded.  In no event, shall City of Newburgh be or become liable for any defects in title for any 
cause whatsoever, and no claim, demand or suit of any nature shall exist in favor of the purchaser, 
his heirs, successors or assigns, against City of Newburgh arising from this sale. 

14. Conveyance shall be by quitclaim deed only, containing a description of the property as it appeared 
on the tax roll for the year upon which the City acquired title or as corrected up to date of deed.  The 
deed will be recorded by the City upon payment in full of the purchase price, buyer’s premium, and 
closing fees/costs.  Possession of property is forbidden until the deed is recorded conveying title to 
the purchaser. Title vests upon recording of deed. 

15. Upon closing, the City shall deliver a quitclaim deed conveying all of its right, title and interest in the 
subject property, which deed shall be drawn by the City Corporation Counsel.  The City shall not 
convey its interest in any street, water, sewer or drainage easement, or any other interest the City 
may have in the property.  The City shall only convey that interest obtained by the City pursuant to 
the judgment rendered in an in rem tax foreclosure action filed in the Orange County Clerk’s Office. 



 

 

16. The description of the property shall be from the City of Newburgh Tax Map reference or a survey 
description certified to the City of Newburgh and provided to the City Corporation Counsel by the 
purchaser at least ten (10) days in advance of closing title and approved by the City’s Engineer. 

17. Evictions, if necessary, are solely the responsibility of the successful bidder after closing and 
recording of the deed. 

18. By acknowledging and executing these Terms & Conditions, the purchaser certifies that he/she is not 
representing the former owner(s) of the property against whom City of Newburgh foreclosed and has 
no intent to defraud City of Newburgh of the unpaid taxes, assessment, penalties and charges which 
have been levied against the property.  The purchaser agrees that neither he/she nor his/her assigns 
shall convey the property to the former owner(s) against whom City of Newburgh foreclosed within 24 
months subsequent to the auction date.  If such conveyance occurs, the purchaser understands that 
he/she may be found to have committed fraud, and/or intent to defraud, and will be liable for any 
deficiency between the purchase price at auction and such sums as may be owed to City of 
Newburgh as related to the foreclosure on the property and consents to immediate judgment by City 
of Newburgh for said amounts.     



Purchase Proposal Summary 

 

Location:                               85 & 87 William Street (east side of William Street between 

     West Parmenter and South William Streets) 

Tax Map Number:         39-2-20 & 39-2-21 

Property Class:                    85 William—210 (Single Family Residence) 

     87 William— 482 (Detached Row Building) 

Zoning:                        Commercial District - Within East End Historic District 

Description:       Year Built—1900 (85 William), 1496sf, lot size 25 x 100; 1880- (87 

     William);  2128sf; last used as a mixed-use building—commercial 

     space on the 1st floor and two apartments on the top floor.  Lot 

     size: 25 x 76. 

Condition:        Poor 

Assessed Value:         85 William: $ 33,800; 87 William: $19,000 

Annual Taxes:        $   2,860+/- (Combined for both properties) 

Selling Price:    $   20,280 @ 60% (85 William) ; $11,900 @ 50% (87 William) 

The city acquired this property:  April 2017 (85 William); March 2016 (87 William) 

Offer Information: 

Name:           B. Alvin Moonesar  (VIP Partners LLC) 

Offer Price:                   $  14,000 (85 William); $7,500 (87 William) 

     $21,500 (Total)  

Construction Estimate:    $225,000 

Proof of Financing:         Superior Mortgage; TD Bank  

Comments:                                   85 William Street has been mostly gutted and is in poor condition; 

87 William has been abandoned for many years; it suffers from roof leakage and significant interior 

deterioration. 

The purchaser is an experienced developer in the New York City area.  He has owned and renovat-

ed several properties.  He plans to assemble a block of properties (privately and from the City of 

Newburgh) along the east 

side of William Street for 

redevelopment.   

The buyer sees potential in 

the William Street area. He 

wishes to champion a re-

vival of this vital corridor 

that has been neglected for 

many years.      



 

87 William Street 

85 William Street 





















RESOLUTION NO.:     ____        - 2017 

  

OF 

 

OCTOBER 23, 2017 

 

A RESOLUTION REQUESTING AN EXEMPTION FROM COUNTY 

TAXES FOR THE CITY’S RESERVOIR AND FILTER PLANT 

PROPERTIES FOR THE YEAR 2019 

 

 BE IT RESOLVED, by the Council of The City of Newburgh, New York, that the City 

Manager be and he is hereby authorized and directed to request a real property tax exemption from 

real property taxes to be levied by the County of Orange on all of the City’s reservoir and filter plant 

properties, and the buildings and improvements thereon, and to be constructed thereon in the Town 

of Newburgh and the Town of New Windsor, pursuant to the provisions of Section 406, subdivision 

3, of the Real Property Tax Law of the State of New York. 

 

 The requested exemption would include exemption from all taxation, special ad valorum 

levies and special assessments through December 31, 2019, so long as the subject premises are used 

for the aforesaid purposes. 

 

 The specific properties involved are as follows: 

 

OWNER   MUNICIPALITY   TAX PARCEL NO. 

 

CITY OF NEWBURGH TOWN OF NEW WINDSOR   4  -  1  -  38 

           4  -  1  -  35 

           4  -  3  -  1.1 

           4  -  1  -  12.2 

           4  -  1  -  9.21 

           4  -  1  -  10 

         32  -  2  -  53 

  

    TOWN OF NEWBURGH  75  -  1  -  17 

         97  -  3  -  17 

         97  -  2  -  22.1 

         97  -  3  -  10 

         97  -  1  -  44; and 

 

 BE IT FURTHER RESOLVED, that the City Manager be and he is hereby authorized to 

execute an Agreement, a copy of which is annexed hereto, with the County of Orange to effectuate 

such exemption.  

 



AGREEMENT, made this ____ day of ______________, 201____ by and between 

 THE CITY OF NEWBURGH, a municipal corporation duly organized and 

existing under the laws of the State of New York and having its principal place of business 

at City Hall, 83 Broadway, in the City of Newburgh, County of Orange, State of New 

York; and 

 THE COUNTY OF ORANGE, a municipal corporation duly organized and 

existing under the laws of the State of New York and having its principal place of business 

at the Orange County Government Center, Main Street in the Village of Goshen, County 

of Orange and State of New York, 

 WHEREAS, the City of Newburgh is the owner of several parcels of real property 

located in the Towns of Newburgh and New Windsor, Orange County, New York and 

designated on the official tax map of said towns as set forth in Schedule “A” annexed 

hereto and made a part hereof; and 

 WHEREAS, The City of Newburgh uses said property for the operation of a water 

filtration plant and reservoirs exclusively; and 

 WHEREAS, The County of Orange has in the past, imposed taxes against said 

parcels of real property; and 

 WHEREAS, Section 406(3) of the Real Property Tax Law of the State of New York 

in essence, inter alia, provides that real property owned by a municipality with a population 

of less than 100,000 people, which property is located without its corporate limits and is 

used as a reservoir or water filtration plant may be wholly or partially exempt from 

taxation, special ad valorum levies, and special assessments, provided that the governing 

board of the taxing authorities so agree in writing; and  

 WHEREAS, the aforesaid relief from County taxes was requested by said 

municipality by Resolution Number __________-2017 of October 23, 2017 of The City of 

Newburgh, New York; and 



 WHEREAS, the County of Orange was authorized to enter into this agreement by 

Resolution Number __________ of ______________, dated ______________, 201___, 

of the Orange County Legislature, it appearing that such agreement would be in the best 

interests of the citizens of Orange County, 

 NOW, THEREFORE, in consideration of the premises and pursuant to Real 

Property Tax Law, Section 406 (3), it is agreed as follows: 

 1.  The County of Orange, by action of the Legislature thereof, shall wholly exempt 

the parcels of real property, listed in Schedule “A” annexed hereto, together with the 

buildings and improvements now existing thereon or hereinafter installed, owned by The 

City of Newburgh and exclusively used as a water filtration plant and reservoir properties, 

which properties are located in the Town of Newburgh and Town of New Windsor, 

County of Orange, State of New York, and which properties are designated by section, 

block and lot in Schedule “A”, annexed hereto on the official tax map of said towns, from 

all taxation, special ad valorum levies, and special assessments levied by Orange County for 

the County tax year, January 1, 2019 to December 31, 2019 so long as the subject premises 

are used for the aforesaid purposes. 

 2.  This agreement shall not be self-renewing and shall not be extended to any 

County tax year after December 31, 2019, unless the Orange County Legislature 

specifically renews or extends the same before the applicable taxable status date for any 

such year. 

 3.  The County of Orange expressly reserves its right to impose, levy and collect 

with respect to the subject premises, any financial obligation not specifically excluded by 

the provisions of Real Property Tax Law, Section 406 (3). 



 IN WITNESS THEREOF, the parties hereto have executed this Agreement as of 

the  

date set forth above. 

 

[SEAL]      THE CITY OF NEWBURGH 

 

 

 

      By:_____________________________ 

       Michael G. Ciaravino, 

       City Manager 

       Pursuant to Res. No.: ______ -2017 

 

[SEAL]      THE COUNTY OF ORANGE 

 

 

 

      By:_____________________________ 

       Stefan (“Steven”) M. Neuhaus,  

       County Executive 

   

 

 

APPROVED AS TO FORM: 

 

 

 

_____________________________ 

MICHELLE KELSON  

Corporation Counsel 

 

 

 

_____________________________ 

KATHRYN MACK  

City Comptroller 



 

 

SCHEDULE “A” 

 

 

OWNER   MUNICIPALITY   TAX PARCEL NO. 

 

CITY OF NEWBURGH TOWN OF NEW WINDSOR    4 -  1  -  38 

            4 -  1  -  35 

            4 -  3  -  1.1 

            4 -  1  - 12.2 

            4 -  1  - 9.21 

            4  - 1  -  10 

          32  - 2  -  53 

 

    TOWN OF NEWBURGH   75  - 1  - 17 

          97  - 3  - 17 

          97  - 2  - 22.1 

          97  - 3  - 10 

          97  - 1 -  44 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 



RESOLUTION NO.: ________ - 2017 
 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION AMENDING RESOLUTION NOS. 83-2017 AND 288-2017 

AUTHORIZING THE CITY MANAGER TO ENTER INTO AN AMENDED OFFICE 

LEASE AGREEMENT WITH THE UNITED WAY DUTCHESS ORANGE REGION FOR 

A PORTION OF THE SECOND FLOOR OF 123 GRAND STREET 

 

 

 WHEREAS, by Resolution No. 83-2017 of March 27, 2017, the City Council authorized 

the City Manager to execute a lease agreement with the United Way Orange Dutchess Region for 

the use of two offices on the second floor of 123 Grand Street; and 

 

 WHEREAS, by Resolution No. 288-2017, the City Council authorized an amended lease 

agreement for the lease of one office on the second floor of said premises for a monthly rent of 

$700.00 for the remainder of the one-year term; and 

 

 WHEREAS, the parties have agreed to further amend the lease for the lease of the smaller 

office on the second floor of said premises for a monthly rent of $650.00 for the remaineder of the 

one-year terms and a copy of the revised amended lease is annexed hereto and made a part of this 

resolution; and 

 

 WHEREAS, this Council has reviewed such amended lease agreement and finds that 

entering into the same would be in the best interests of the City of Newburgh and the community 

alike; 

 

 NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of Newburgh, New 

York that the City Manager be and he is hereby authorized to execute the attached amended lease 

agreement with the United Way Dutchess Orange Region for the use of one office on the second 

floor of 123 Grand Street in substantially the same form and on the terms and conditions 

contained in the attached lease agreement, including such other terms and conditions as may be 

deemed appropriate and necessary by the City Manager and/or the Corporation Counsel in order 

to carry-out the subject transaction. 

     



 

 

Consult your lawyer before signing this lease                                                                                                                                    

AMENDED OFFICE LEASE  
 

Landlord and Tenant agree to lease the Office in the Premises at the rent and for the term stated: 
 

PREMISES: 123 Grand Street, Newburgh NY 12550 OFFICE NO.: One office, 
SW, second 
floor 

 

LANDLORD: City of Newburgh TENANT: United Way Dutchess Orange 
Region 

 

   

Date of Lease:  Semi-Annual 
Rent: $ 

$3,900.00  

Amended 
Lease Term: 

6 months Monthly Rent: $ $650.00  

Commencement Date: November 1, 2017 Security Deposit: $ $650.00  

Possession Date: November 1, 2017 Termination Date: April 30, 2018  
   

 
1.  Use and Occupancy 
 Tenant shall only occupy and use two offices 
consisting of one office space, southwest side, second 
floor, referenced above (the “Office”) for six months. 
 
2.  Inability to Give Possession 

The failure of Landlord to give Tenant possession of 
the Office on the Commencement Date shall not create 
liability for Landlord.  In the event that possession of the 
Office is not delivered on the Commencement Date due 
to the holdover of a tenant, or, if a newly constructed 
building, a final or temporary certificate of occupancy has 
not been obtained, or for any other reason which is not 
due to Landlord’s acts or negligence, the validity of this 
Lease shall not be affected.  Monthly Rent hereunder 
shall begin on the date that possession of the Office is 
delivered to Tenant and shall be prorated for that portion 
of the month in which possession is delivered.  The 
Termination Date shall in no event be extended if delivery 
of possession is delayed.  If, with Landlord’s permission 
and consent, Tenant is to occupy the Office or another 
office space prior to the Commencement Date, Tenant’s 
occupancy is subject to all the terms, conditions and 
provisions of this Lease except for the payment of Rent 
and Additional Rent.  The intent of this Paragraph is to 
constitute “:an express provision to the contrary:” 
contained in New York Real Property Law Section 223-a. 
 
3.  Rent 

Tenant shall pay Monthly Rent in full on the first day 
of each month of the Lease.  Monthly Rent shall be paid 
in advance with no notice being required from Landlord.  
Tenant shall not deduct any sums from the Monthly Rent 
unless Landlord consents thereto in writing. 
     Upon signing this Lease, Tenant shall pay Landlord 
the first Monthly Rent due and the Security Deposit.  The 
entire amount of rent due for the Lease Term is due upon 
signing this Lease; however, Landlord consents to the 
Tenant paying same in monthly installments provided 
there exists no defaults by Tenant under the terms of this 
Lease. 
 
4.  Condition of Unit 
 Tenant acknowledges that Tenant is accepting the 
Office in its “as is” condition.  Tenant further 
acknowledges that Tenant has thoroughly inspected the 
Office and has found the Office to be in good order.  
 
 

5.  Security 
 Tenant has deposited with the Landlord the Security 
Deposit to insure Tenant’s compliance with all of the 
terms, provisions and conditions of this Lease.  If Tenant 
is in default under any of the terms, conditions and 
provisions of this Lease, Landlord may apply the Security 
Deposit, in whole or in part, to any sums Tenant owes 
Landlord, (including Rent), that Landlord expended or 
may have to expend due to Tenant’s default, including 
but not limited to damages or insufficiency of rent in re-
renting the Office.  Within ten (10) days of the 
Termination Date, provided Tenant has vacated the 
Office and is not in default under any of the terms, 
conditions and provisions of this Lease and the physical 
condition of the Office is acceptable to Landlord upon 
surrender, the Security Deposit will be returned to Tenant 
at an address Tenant provides to Landlord. 
 
6.  Services  
 Provided Tenant is not in default of any of the terms, 
conditions and provisions of this Lease, Landlord shall 
provide: (a) elevator services on business days; (b) water 
for ordinary bathroom purposes, however, if Tenant uses 
water for any other purpose or in high quantities (which 
decision is in Landlord’s sole judgment), a water meter 
may be installed by Landlord at Tenant’s cost and 
expense, the maintenance and repair of which shall be 
exclusively that of Tenant, and all charges for water 
consumption as shown by said meter shall be promptly 
paid by Tenant; (c) heat to the Office, on business days, 
as required by law; (d) air conditioning on business days; 
and (e) electricity.  Landlord reserves the right to interrupt 
the providing of the utilities, when Landlord deems it 
necessary for repairs, alterations, replacements or 
improvements to such utilities, the decision for such 
interruption and the length of such interruption  shall be 
solely Landlord’s. 
 
7.  Alterations 
 Absent Landlord’s written consent, Tenant may 
make no alterations to the Office.  With Landlord’s written 
consent, Tenant, at Tenant’s sole cost and expense, may 
make alterations, installations and improvements (the 
“Alterations”) to the Office provided they are non-
structural in nature, which do not affect the utilities or 
other operations or services of the Premises and which 
are done by contractors and sub-contractors approved by 
Landlord in every instance.  Before making Alterations, 
Tenant shall obtain all permits, approvals, certificates 



 

 

required by any and all municipal authorities or other 
agencies having jurisdiction of the Premises and the 
Alterations and upon receiving same, Tenant shall deliver 
duplicate or certified copies to Landlord of each and 
every one.  Tenant shall carry and cause to be carried by 
each contractor and sub-contractor, workmen’s 
compensation, general liability, personal and property 
damage insurance, in such amounts as Landlord 
requires, naming Landlord as insured and Tenant shall 
deliver evidence of such insurance to Landlord prior to 
Tenant’s commencing the Alterations.  Should a 
mechanic’s lien be filed against the Office and/or 
Premises, for work done or claimed to have been done or 
materials supplied for Tenant or to the Office, Tenant 
shall pay or cause to be paid or file a bond in the amount 
stated in the mechanic’s lien within thirty (30) days of said 
filing at Tenant’s sole cost and expense.  Any installation 
of materials, fixtures and the like shall become the 
property of Landlord upon such installation and shall 
remain in the Office upon Tenant’s surrender of same.  
However, Landlord may relinquish such right of 
ownership to the installations by giving Tenant thirty (30) 
days written notice prior to the Termination Date of such 
relinquishment of ownership, in which event, they shall 
become Tenant’s and must be removed upon the 
Termination Date.  Nothing herein is meant to give 
Landlord any ownership rights in and to Tenant’s trade 
fixtures, office furniture and equipment which can be 
easily moved.  Upon the Termination Date and surrender 
of possession of the Office, Tenant shall remove all 
personal property and installations to which Landlord’s 
ownership interest has been relinquished and Tenant 
shall immediately restore and repair the Office to that 
condition existing on the Commencement Date.  Any and 
all property of Tenant remaining in the Office after the 
Termination Date shall be deemed abandoned by Tenant 
and Landlord may either retain such abandoned property 
or may remove such abandoned property at Tenant’s 
expense 
 
8.  Maintenance and Repairs 
 Tenant shall maintain the Office in good condition.  
Tenant shall be responsible for any and all damage to the 
Office or any other part of the Premises resulting from 
Tenant’s willful acts or negligence or the willful acts or 
negligence of Tenant’s agents, employees, invitees or 
licensees or which may arise from any work done by of 
for Tenant or by Tenant’s business operations.  Tenant 
shall also be responsible for any damage to the Premises 
caused by Tenant’s moving or removal of furniture, 
fixtures and/or equipment.  Tenant shall only use 
contractor and/or sub-contractors for these repairs which 
have been approved by Landlord in every instance.  In 
the event that Tenant fails or refuses to make said 
repairs, Landlord may do so at Tenant’s expense which 
shall be paid to Landlord as additional rent.  Landlord 
shall maintain in proper order and repair the exterior of 
the Premises as well as the common areas and the 
utilities servicing the Premises.  Tenant shall give 
immediate notice to Landlord of any defect or interruption 
of service or condition.  The responsibility of Tenant to 
pay Rent shall not be reduced or abated by reason of 
injury to business or annoyance to employees of Tenant 
caused by repairs, alterations or improvements to the 
Premises or the Office.  Likewise there shall be no liability 
on the part of the Landlord for such injury or annoyance 
as aforesaid.  Should Landlord be in default under this 
Paragraph or any other Paragraph of this lease, Tenant’s 
only remedy is to sue Landlord for breach of this Lease. 
 
9.  Window Cleaning 
 Tenant will not clean or caused to be cleaned any 
window in the Office from outside of the Office in violation 
of any of the provisions of the Labor Law or any law, 
provision or rule of any authority having jurisdiction 
thereof. 
 
10.  Damage, Fire or Other Casualty 

 In the case of fire damage or other damage to the 
Office not caused by Tenant, its agents, servants, 
employees, invitees and/or licensees, Tenant shall give 
Landlord immediate notice of same.  (a) If the Office is 
partially damaged by fire or other casualty, Landlord shall 
repair the damage and the Rent shall be apportioned 
from the day of the damage in relation to the portion of 
the Office that has been rendered unusable to the day 
that the Office has been repaired and is fully usable.  (b) 
If the Office is totally damaged and rendered wholly 
unusable by fire or other casualty, Landlord has the right 
to either repair the damages or terminate the lease.  (I) In 
the event that Landlord elects to repair the damages, 
Rent and Additional Rent shall be abated for the period of 
time from the date of occurrence of the damage to the 
date that Landlord notifies Tenant that the Office can be 
re-occupied; (ii) In the event that Landlord elects to 
terminate this Lease, Landlord may do so upon giving 
Tenant notice of his intent to do so within the sooner of 
ninety (90) days of the occurrence of the damages or 
thirty (30) days from the date that the insurance claim is 
adjusted which notice shall set forth a date on which the 
Lease shall expire, which date shall not be more than 
sixty (60) days from the date of such notice and upon 
which date this Lease shall terminate and all obligations 
owed by Landlord and Tenant to each other shall cease 
and all obligations due shall be paid from one to the 
other.  Should this Lease not be terminated, Landlord 
shall make all repairs in an expeditious manner subject to 
delays beyond the control of Landlord.  Tenant shall 
cooperate fully with Landlord after such damage is 
incurred in all of Landlord’s reasonable requests to 
remove undamaged items in the Office.  Before making 
claim against the other for damages as a result of fire or 
other casualty, each party shall look first to their 
respective insurance carrier.  To the extent permitted by 
law and by the respective insurance policies, Landlord 
and Tenant hereby release and waive rights of discovery 
with respect to the above against the other or any one 
claiming through them.  If this condition can only be 
obtained by paying an additional premium, then the one 
benefiting from such waiver shall pay the additional 
premium upon ten (10) days written notice and the one 
obtaining such insurance coverage is free from any other 
obligation with respect to waiver of subrogation.  Tenant 
acknowledges that Landlord shall not be obligated to 
carry any insurance for the benefit of Tenant with respect 
to Tenant’s personal property, equipment, inventory or 
the like and agrees that Landlord is not obligated to repair 
any damage to them.  The provisions of New York Real 
Property Law Section 227 are waived by both parties and 
the provisions of this Paragraph shall be controlling. 
 
11.  Loss, Damage, Indemnity 
 Landlord shall not be liable for any loss, damage or 
expense to any person or property of Tenant or to 
property of others given to employees of the Premises.  
Landlord shall also not be liable for any theft of or by 
other tenants or otherwise, nor for injury or damage to 
persons or property resulting from any cause whatsoever, 
unless due to the willful acts of Landlord, it agents, 
servants and/or employees.  Landlord shall not be liable 
for damages caused by construction in or about the 
Premises.   Landlord shall not be liable for any damages 
if the windows are permanently or temporarily closed, 
darkened, covered and Tenant shall not be entitled to any 
abatement or reduction in rent as a result thereby nor 
shall same be grounds for Tenant’s claim of eviction nor 
shall Tenant be released from any of the terms, 
conditions and provisions of this Lease.  Tenant shall 
indemnify and hold Landlord harmless from all claims, 
liabilities, costs and expenses, including attorneys’ fees, 
paid or incurred by Landlord as a result of any default by 
Tenant of the terms, conditions and provisions of this 
Lease for which Landlord is not covered or paid by 
insurance.  In the event that an action or proceeding is 
brought against Landlord, Tenant, upon written notice 
from Landlord, will, at Tenant’s sole cost and expense, 



 

 

retain counsel approved by Landlord to defend such 
action or proceeding. 
 
12.  Electricity 

Tenant warrants that its use of electrical current will, 
at all times, not exceed the current capacity of the 
electrical service into the Premises, or the risers or wiring 
installation.  Tenant will not use or cause to be used 
equipment which will overload the existing service and 
installations or interfere with other tenants’ electrical 
service.  Any change in the character or nature of 
electrical service to the Premise s and/or to the Office 
shall not impose liability on the Landlord for any loss or 
damage sustained by Tenant as a result thereof. 
 
13.  Occupancy 
 Tenant shall not, at any time, use or occupy the 
Office in violation of or contrary to the permitted uses 
contained in the Certificate of Occupancy for the 
Premises and/or the Office.  Tenant has fully inspected 
the Office and is accepting the Office in its “as is” 
condition.  Tenant has performed “due diligence” with 
respect to the Premises and accepts the Office subject to 
any and all violations, whether same are of record or not.  
Landlord makes no representations as to the condition of 
the Office except as specifically set forth herein and on 
the Rider to this Paragraph, if any. 
 
14.  Landlord’s Alterations and Management 
 Landlord has the right to change the arrangement 
and/or location of entrances, hallways, passageways, 
doorways, doors, elevators, stairs or any other part of the 
Premises used by the general public, including toilets, 
and to change the name and/or number of the Premises.  
In the event that Landlord so changes as aforesaid, the 
same shall not constitute an eviction nor imposes any 
liability on Landlord for such election.  Rent and shall not 
be diminished or abated in such event as a result of any 
inconvenience, annoyance or injury to Tenant’s business 
and Landlord shall have o liability therefore.  Landlord 
may impose rules for the access to the Premises by 
Tenant’s social or business guests as Landlord deems 
proper and necessary for the security of the Premises 
and Tenant shall not have any claim against Landlord for 
any damages resulting therefrom. 
 
15.  Condemnation 
 If the whole or any part of the Premises and/or 
Office is taken by condemnation or otherwise by any 
governmental authority for public or quasi-public use, this 
Lease shall be terminated as of the date that title is 
vested pursuant to said proceeding and Tenant shall not 
have nay claim for the value of the remaining portion of 
this Lease and Tenant assigns to Landlord Tenant’s 
interest in any award.  Nothing contained herein shall 
prevent Tenant from making an independent claim to the 
authority for allowable expenses. 
 
16.  Legal Requirements, Insurance, Floor Capacity 
 Tenant shall, at its sole cost and expense, at all 
times under this Lease or prior to the Commencement 
Date if Tenant is in possession of the Office as provided 
herein, comply promptly with all laws, regulations and 
orders of all municipalities and their agencies having 
jurisdiction over the Premises and Office including, but 
not limited to fire and or insurance offices which shall 
impose any violation or notice of violation or affirmative 
obligation upon Landlord and or the Premises, whether or 
not concerning Tenant’s use of the Office or the 
Premises.  Tenant shall not be required to make any 
structural alterations and/or repairs unless Tenant, as a 
result of Tenant’s unauthorized uses and/or operations of 
business, violated such laws, regulations and/or rules.  
Tenant may appeal or object to such violations, fines etc. 
provided Tenant has, in Landlord’s sole judgment, 
secured Landlord with respect to same by either deposit 
of sufficient monies or by a surety bond in an amount and 
by a company satisfactory to Landlord, for all damages, 

penalties, expenses and interest, including reasonable 
attorneys’ fees provided same does not subject Landlord 
to criminal liability or create a default under any lease 
and/or mortgage of Landlord’s and does not result in a 
condemnation or eviction, in whole or in part.  Such 
appeal or objection by Tenant must be undertaken in an 
expeditious manner and at no cost to Landlord.  Tenant 
shall not do or cause to be done any act contrary to all 
laws, rules and regulations or which would violate any 
provision of Landlord’s policies of insurance or which 
would subject Landlord to liability to any person or entity 
for personal and/or property damages.  Tenant shall not 
keep any substance in the Office which is in violation of 
any law, rule and/or regulation which would result in a 
cancellation of Landlord’s policies of insurance.  Tenant 
shall not use the Office in such a manner that the 
premiums for Landlord’s policies of insurance would be 
increased over that rate in effect at the time the Tenant 
obtains possession of the Office.  Any cost, expense, 
fine, damages and/or penalties incurred by Landlord as a 
result of Tenant’s violation of any provision in this 
Paragraph shall be borne by Tenant and shall be paid to 
Landlord by Tenant as additional rent.  In any action or 
proceeding, the schedule of premiums issued by 
Landlord’s insurance carrier shall be conclusive evidence 
of the rate therefore.  Tenant shall not place a load on the 
floor of the Office contrary to the maximum floor area 
load permitted by law and the certificate of occupancy.  
The placement of heavy machines, mechanical 
equipment and/or office equipment shall be approved by 
Landlord and shall be placed in such manner, in 
Landlord’s sole judgment, by Tenant to avoid and prevent 
vibrations, noise and annoyance to other tenants. 
 
17.  No Mortgage or Assignment 
 Tenant shall not assign, mortgage and/or encumber 
this Lease or sublet the Office or allow the Office to be 
used by anyone other than Tenant without the prior 
written consent of Landlord.  The transfer of the majority 
interest in Tenant shall be deemed an assignment for 
purposes of this Paragraph.  Should this Lease be 
assigned or the Office sublet or used by anyone other 
than Tenant without Landlord’s written consent, Landlord 
may collect rent from the persons or entity so occupying 
and using the Office should Tenant default in the 
payment of Rent but such collection by Landlord shall not 
be deemed a waiver of the provisions of this Paragraph 
or a consent to such assignment, sublet or use or a 
release of Tenant’s obligations under this Lease.  Any 
consent given by Landlord to Tenant under this 
Paragraph in one instance shall not act to be a consent 
or waiver of Landlord’s rights in another. 
 
18.  No Other Space 
 Tenant is afforded no other rights to use any space 
in the Premises other than the Office. 
 
19.  Tenant’s Defaults 
 A. If there is a default by Tenant under the terms of 
this Lease, other than the obligation to pay Rent, or 
Tenant vacates the Office prior to the Termination Date, 
or if an execution has been issued against the property of 
Tenant or Tenant whereby the Office is used and/or 
occupied by someone other than Tenant, or if this Lease 
be rejected  in a Bankruptcy proceeding, or should 
Tenant not take possession of the Office with thirty (30) 
days from the Possession Date, the Landlord may notify 
Tenant of said default upon fifteen (15) days prior written 
notice to Tenant which sets forth Tenant’s default(s) and 
should Tenant fail to completely cure said specified 
default(s) within said fifteen (15) days, or if the default(s), 
by its nature cannot be cured within said fifteen (15) days 
or should Tenant fail to undertake with diligent effort to 
cure the default(s) within said fifteen (15) days, then , in 
such event, Landlord may serve upon Tenant, a written 
five (5) day notice canceling this Lease and Tenant, at 
the end of said five (5) days shall vacate and surrender 



 

 

the Office and Tenant shall continue to remain liable as 
set forth under this Lease. 
 B.  If Tenant shall be in default in the payment of 
Rent, or if the notice given pursuant to “A” hereinabove 
has expired or if Tenant is in default in payment of any 
other matter for which Tenant is liable to pay, then 
Landlord, without any further notice other than provided 
for in this paragraph (A above), may re-enter the Office, 
by force or otherwise, and dispossess Tenant or other 
occupant, by any lawful manner, and remove their 
possessions and retake the Office.  Tenant expressly 
waives the right to receive notice of such re-entry by 
Landlord and agrees that Landlord shall not be 
responsible for any damage sustained to the property of 
Tenant or other occupant.  If their be an extension or 
renewal of this Lease and Tenant shall default under any 
term, condition and/or provision of this Lease, Landlord 
may cancel such renewal or extension upon three (3) 
days prior written notice to Tenant. 
 
20.  Bankruptcy 
 A.  This Lease may be cancelled upon Landlord’s 
prior ten (10) day written notice to Tenant if there be 
commenced a case, whether voluntary or involuntary, by 
or against Tenant or any other person or entity occupying 
the Office, in a bankruptcy court in any State, or if Tenant 
or any other person or entity occupying the Office, should 
make an assignment for the benefit of creditors under 
any law.  Upon such event, Tenant or any other occupant 
shall not be entitled to possession of the Office and shall 
immediately vacate the Office and surrender same to 
Landlord. 
 B.  It is expressly agreed that in the event of a 
termination of this Lease pursuant to “A” above,  
notwithstanding any other provision contained in this 
Lease, Landlord shall be entitled to receive from Tenant, 
as and for liquidated damages, the higher of (1) the 
maximum amount permitted by law or (2) an amount 
equal to the difference between the Rent from the date of 
termination as set forth pursuant to “A” above to the 
Termination Date and the fair and reasonable market rent 
for the same period of time.  In computing such amount, 
the same shall be discounted at the rate of three (3%) 
percent.  If the Office shall be re-rented during that period 
of time, the rent paid under the re-rental agreement shall 
be conclusive proof of the reasonable market rent. 
 
21. Remedies 
 In the event of any default, re-entry by Landlord, 
termination and/or eviction by summary proceedings or 
otherwise (a) Rent up to the date of such re-entry and/or 
eviction or termination shall be due, (b) Landlord may re-
rent the Office, in whole or in part, for a term equal to or 
in excess of the Termination Date, and Landlord may be 
free to grant such concessions or charge rent in excess 
of the Rent as the Landlord sees fit, and/or (c) Tenant 
shall be obligated to Landlord for liquated damages 
(“Liquidated Damages”) for such default, termination 
and/or eviction in an amount equal to the difference 
between the Rent and the rent to be charged up to the 
Termination Date and any charges incurred by Landlord 
including, but not limited to reasonable attorneys’ fees, 
litigation costs and expenses, brokers’ fees, advertising 
fees, maintenance charges in keeping the Office in good 
condition and charges incurred in getting the Office in a 
condition for such re-renting.  Landlord’s failure to re-rent 
the Office shall not affect or release Tenant form said 
liquidated damages.  The Liquidated Damages shall be 
paid in monthly installment when Rent is due prorated 
over the remaining term of this Lease.  Landlord may, in 
getting the Office in condition for such re-renting, make 
such alterations, repairs and/or decorations in the Office 
as in Landlord’s sole judgment are necessary and such 
undertakings by Landlord shall not release Tenant from 
liability under the terms, conditions and provisions of this 
Lease.  Landlord shall in no way be liable to Tenant for 
failing to re-let the Office or to collect rent from the new 
tenant.  The rights afforded Landlord under this 

Paragraph are not exclusive and Landlord may avail itself 
of any and all remedies available to it under law.  Tenant 
expressly waives any right of redemption Tenant may 
now have or will have should Tenant be evicted from the 
Office or dispossessed therefrom. 
 
22.  Fees and Expenses 
 Should Tenant default under any of the terms, 
conditions and/or provisions of this Lease, Landlord may, 
after giving notice if required and upon the expiration of 
any grace period set forth in this Lease, immediately and 
without prior notice to Tenant perform or cause to be 
performed Tenant’s obligations.  If in connection with the 
aforesaid, Landlord incurs any cost and/or expense or 
becomes obligated to pay money as a result thereof, 
including but not limited to legal fees, reasonable 
attorneys’ fees, litigation expenses, Tenant shall pay to 
Landlord such monies, with interest.  The foregoing cost, 
expense or payment of money by Landlord shall be shall 
be paid by Tenant to Landlord within fifteen (15) days 
from the date Landlord bills Tenant.  Should these billed 
amounts come subsequent to the Termination Date, 
Landlord may institute proceedings against Tenant for the 
recovery of same. 
 
23.  Access 
 Landlord or Landlord’s agents, servants and/or 
employees may enter the Office for emergency purposes 
at any time and at any other reasonable time in order to 
make inspections and/or make repairs, alterations or 
additions as Landlord deems proper and/or necessary to 
the Office and/or the Premises.  Tenant grants Landlord 
the right to use the Office to replace and/or maintain the 
HVAC services and facilities.  For this purpose, Landlord 
may bring into the Office all necessary materials and 
supplies and same shall not be deemed to give Tenant 
any right to claim an actual or constructive eviction or any 
right to an abatement of Rent or to a claim for damages 
as a result of loss of or interruption of Tenant’s business.  
During the term of this Lease, Landlord shall have the 
right to enter the Office, at reasonable times and upon 
reasonable notice, for the purpose of exhibiting same to 
prospective purchasers and mortgagees.  Landlord shall 
also have the right, within the six months prior to the 
Termination Date, to enter the Office for the purpose of 
exhibiting same to prospective tenants.  Should Tenant 
not be present to allow access to the Office, Landlord 
may enter the Office by using a master key, provided 
Landlord exercises reasonable care to insure Tenant’s 
property and such entry shall not subject Landlord or its 
agents liable for any damages as result thereof and the 
obligations of Tenant under the terms, conditions and/or 
provisions of this Lease shall not be affected thereby.  
Should Tenant entirely vacate the Office within thirty (30) 
days of the Termination Date, Landlord may enter the 
Office and make such alterations, repairs, additions or 
changes without affecting Tenant’s obligations under this 
Lease, including, but not limited to Tenant’s obligation to 
pay Rent or creating liability for Landlord to Tenant. 
 
24.  Waiver 
 The failure by Landlord to seek redress or any 
remedy for Tenant’s default under any of the terms, 
conditions and/or provisions of this Lease or of any rule 
imposed and declared by Landlord shall not constitute a 
waiver by Landlord for any future defaults or violations.  
Landlord’s receipt of Rent at a time when Landlord has 
knowledge or should have knowledge of any default or 
violation shall not be deemed a waiver thereof.  Only a 
written waiver signed by Landlord shall be effective and 
binding upon Landlord.  Any Rent received by Landlord 
which is less than the amount due shall be deemed to be 
“on account” and any notation or statement on Tenant’s 
check shall be deemed payment in full or accord and 
satisfaction and Landlord may accept such payment 
without prejudice to Landlord’s right to pursue such 
available remedy for the balance of same or for any other 
remedy afforded Landlord under the terms, provisions 



 

 

and/or conditions of this Lease.  Only a surrender of the 
Office in writing signed by Landlord shall be effective and 
binding upon Landlord and/or Tenant and such surrender 
must be made to Landlord or Landlord’s authorized 
agent.  An acceptance of a surrender of the Office and 
keys to same by persons other than Landlord or its 
authorized agent shall be effective as a termination of this 
Lease. 
 
25.  Landlord’s Inability To Perform 
 Tenant’s obligation to pay Rent and/or to comply 
with any of the terms, provisions and/or conditions of this 
Lease as well as the Lease itself shall not be affected, 
impaired, amended or excused due to Landlord’s inability 
to perform any of its obligations contained in this Lease, 
or to supply any if delayed in supplying any service or 
item or is unable to make, or is delayed in the making of 
any repair, alterations, additions, or is unable to supply or 
is delayed in supplying any equipment, services, fixtures 
or any other material to be supplied hereunder, provided 
that Landlord is unable to do so because of labor 
problems, strife or strike or any other cause whatsoever 
including, but not limited to war or other emergency.   
 
26.  Excavations 
 In the event that there be an authorized excavation 
conducted upon lands adjacent to the Premises, Tenant 
shall allow the parties conducting same entry into the 
Office for the purpose of performing necessary work as 
such party deems necessary to shore up and/or preserve 
the wall of the Premises from damage including but not 
limited to supporting the existing exterior walls and 
foundations.  Tenant further agrees to waive any right 
Tenant may have to make a claim for damages caused 
thereby or indemnity therefore from that party or Landlord 
or for an abatement of Rent. 
 
27.  No Representations by Landlord 
 Landlord and/or Landlord’s agents, servants and/or 
employees have not made any representations nor 
promises of any kind to Tenant as to the physical 
condition of the Premises and/or Office or as to the 
financial condition and health or as to the operation of the 
Premises except as specifically set forth in this Lease 
and Tenant does not acquire any rights, easements or 
licenses except as specifically set forth in this Lease.  
Tenant has accepted the Office in its “as is” condition 
after having thoroughly inspecting same and without 
relying on any representations made by Landlord, its 
agents, servants and/or employees.  Tenant’s occupation 
of the Office is conclusive proof that the Office and 
Premises are in broom clean condition at the date Tenant 
first occupies the Office. 
 
28.  Non-merger 
 All prior agreements, understandings and 
representations are merged in this Lease which fully 
expresses the parties’ agreement and this Lease may 
only be amended or modified or terminated, other than on 
the Termination Date, by written agreement signed by 
Tenant and Landlord. 
 
29.  Non-Disturbance 
 As long as Tenant pays Rent and complies fully with 
all of the terms, provisions and conditions of this Lease 
on Tenant’s part to be performed, Tenant may peacefully 
occupy the Office subject too any mortgage, ground 
lease or underlying lease. 
 
30.  Waiver 
 Tenant and Landlord hereby waive trial by jury in 
any action, proceeding or litigation brought by one 
against the other or in which either party is brought in by 
a third party, except for personal injury or property 
damage actions, in which any of the terms, provisions 
and/or conditions of this Lease or any statutory remedy is 
involved or the use and/or occupancy of the Office is at 
issue.  Tenant and Landlord agree that in any action 

seeking possession of the Office, Tenant will not impose 
any counterclaim or set-off against Landlord of any kind 
or nature except if mandated by statute. 
 
 
31. Notices 
 Any notice, statement or communication which 
Landlord is to give to Tenant, shall be deemed to be 
sufficiently given if it is in writing and delivered personally 
to Tenant or sent by certified mail or overnight courier 
addressed to Tenant at the Office or other business 
address of Tenant or at the residence of Tenant or left at 
any one of the addresses and the time of giving such 
notice, statement or communication shall be deemed 
given at the time same are left with or mailed or delivered 
to the overnight courier.  Any notice to be given by 
Tenant to Landlord must be given by certified mail or 
overnight courier at Landlord’s address above. 
 
32.  Rules 
 Tenant, its agents, servants and/or employees, 
licensees, business guests or visitors shall comply strictly 
and faithfully with the Rules that Landlord may adopt, at 
any time, notice of which shall be given to Tenant.  
Landlord may choose the manner in which said notice is 
given.  In the event that Tenant disputes the 
reasonableness of any Rule, Tenant and Landlord agree 
to submit such dispute to the American Arbitration 
Association, New York, New York for binding arbitration 
provided Tenant gives written notice to Landlord within 
twenty (20) days of receipt of notice of adoption of the 
Rule or Rules.  Notwithstanding the provisions of this 
Paragraph, Landlord is not under any obligation to 
enforce the Rules with respect to any other tenant in the 
Premises or to enforce any term, condition or provision of 
any other lease.  Landlord is not liable to Tenant for any 
damages caused by another tenant violating the Rules or 
any term, provision or condition of that tenant’s lease. 
 
33.  Definitions 

Wherever and whenever used in this Lease, the 
following definitions shall be ascribed to these words: 

a) “Business Day” shall mean the days of the week 
except Saturday and Sunday and except legal holidays 
observed by either Staten of Federal Governments and 
those set forth in any union contract which applies to the 
Premises 

b) “Office” or “Offices” shall not mean Premises but 
shall mean premises other than those utilized for the sale 
of goods and merchandise or for the display of same, or 
a restaurant, shop, machine shop, manufacturing plant or 
other retail establishment. 

c) “Landlord” shall mean the owner of the Premises 
or a lessee thereof, or a mortgagee in possession and 
should there be a sale or lease of the entire Premises, 
Landlord is released form all obligations and liabilities 
under this Lease and it will be conclusively presumed that 
the purchaser or lessor will perform the obligations and 
liabilities of Landlord herein. 

d) “Re-enter” and “Re-entry” are not to be strictly 
taken in their legal definitions. 
 
34.  Estoppel Certificate 
 Upon fifteen (15) prior written notice to Tenant, 
Tenant shall execute and deliver to Landlord or to any 
other entity that Landlord directs, a certificate, in 
recordable form, stating that the Lease, as it exists on the 
date of the certification, is in full force and effect, that it 
has not be amended, modified or terminated, the date to 
which Rent has been paid and setting forth specifically if 
any defaults exist on the part of Landlord. 
 
35.  Subordination 
 The Lease is subject and subordinate to all existing 
and future mortgages or ground leases or underlying 
leases which affects the Premises and to all renewals, 
modifications or replacements thereof without the 
necessity of any notice or written instruments and Tenant 



 

 

shall, at Landlord request, execute a document to this 
effect. 
 
36.  Surrender of Office 
 Upon the Termination Date or other termination of 
this Lease, Tenant shall vacate and surrender the Office 
in as is condition and in good condition, reasonable wear 
and tear excepted and free from Tenant’s property.  All 
damages which were caused by or on behalf of Tenant 
shall be repaired by Tenant at Tenant’s sole cost and 
expense prior to the surrender of the Office.  This 
Paragraph survives the Termination Date or the date of 
other termination of this Lease.  Should the Termination 
Date be a Sunday or legal holiday, the Termination Date 
shall be the immediate previous day. 
 
37.  Parties Bound 

 This Lease is binding upon Landlord and Tenant and 
their respective assignees and/or successors in interest.  
Should Tenant obtain a judgment against Landlord, 
Tenant shall look only to Landlord’s interest in the 
Premises for the collection of same. 
 
38.  Paragraph Headings 
 Paragraph headings are for reference only. 
 
39.  Effectiveness 
 This Lease shall become effective as of the date 
when Landlord delivers a fully executed copy hereof to 
Tenant or Tenant’s attorney. 
 
40.  Riders 
 Additional terms are contained in the riders annexed 
hereto and designated Rider ____N/A_____________. 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

This Lease has been entered into as of the Date of Lease. 
 
 
LANDLORD TENANT  
    

Michael G. Ciaravino, City Manager 
Per Res. No.  

   

 



RESOLUTION NO.:   ____________- 2017 

 

OF 

 

OCTOBER 23, 2017 

 

 

A RESOLUTION TO IMPLEMENT A CITY-WIDE 

CURFEW FOR MINORS 16 YEARS OF AGE AND UNDER 

ON OCTOBER 30TH AND 31ST 

FROM 9:00 P.M. UNTIL 6:00 A.M. 

 

 

WHEREAS, the City of Newburgh has a general obligation to ensure the safety and welfare of 

the general population of the City including minors, along with protection of private property; and 

 

WHEREAS, October, 30th and 31st are associated with Halloween related activities, including 

“Trick or Treating” and other related outdoor activities, some of which might be prejudicial to the 

safety and welfare of the population and protection of private property; and 

 

WHEREAS, the City of Newburgh determines that the passage of a curfew resolution for 

Halloween and the preceding night will assist in protecting the welfare of minors by reducing the 

likelihood of their involvement in inappropriate behavior, while aiding parents or guardians of minors 

entrusted in their care; 

 

NOW THEREFORE, BE IT RESOLVED: 

 

THIS COUNCIL HEREBY DECLARES  a city-wide curfew for minors from 9:00 P.M. until  

6:00 A.M. each day, starting at 9:00 p.m. on Monday, October 30, 2017, and ending at 6:00 a.m. on 

Wednesday, November 1, 2017; and 

   

BE IT FURTHER RESOLVED, this Council urges all parents to inform their children and 

supervise the implementation of this City-wide curfew so that we may avoid problems and promote the 

safety, health and welfare of our City’s young people and property owners; and 

 

BE IT FURTHER RESOLVED, that it shall be a defense to a violation of this curfew that the 

minor was accompanied by the minor’s parent or guardian, engaged in an employment activity, or 

involved in an emergency or other legally justifiable activity. 

 



 

RESOLUTION NO.:            ___           -2017 

 

OF 

 

OCTOBER 23, 2017 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF NEWBURGH 

FOR A MUNICIPAL CERTIFICATE OF NEED FROM  

THE NEW YORK STATE DEPARTMENT OF HEALTH FOR 

THE PROVISION OF AMBULANCE SERVICE 

 

WHEREAS, Public Health Law Section 3008(7) permits a city to establish and operate an 

ambulance service; and  

 

WHEREAS, the City of Newburgh, Orange County, New York (hereinafter “City”) has 

determined that it is in the best interest of the City to establish and operate an ambulance service 

and/or contract for the operation of the ambulance service pursuant to General Municipal Law 

Section 122-b; and 

 

WHEREAS, the City Council has determined that all property, property owners and 

interested persons within the City will be benefited by the establishment and operation of an 

ambulance service; and 

 

WHEREAS, the City Council has determined that a need for such combined BLS and 

ALS service exists in the City; 

 

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of Newburgh 

as follows: 

 

The City of Newburgh, finding need for ambulance service in the City of Newburgh, 

declares that the City establish and operate an ambulance service, or contract with a 

qualified third party for operation within the City’s boundaries, as shown on the attached 

map; and it is further resolved, that 

 

The boundaries to be reflected upon the ambulance service certificate shall be the entire 

limits of the City of Newburgh; 

 

Such ambulance service shall be a basic and advanced life support service; and 

 

The Mayor and City Manager of the City of Newburgh shall be empowered to take all steps 

necessary to obtain ambulance operating authority, including forwarding this resolution to 

the New York State Department of Health, Bureau of Emergency Medical Services. 

 

This service shall take effect immediately upon approval by the SEMSCO or state. 

 

 



The adoption of the foregoing resolution was duly put to a vote on roll call, which resulted as 

follows: 

AYES: 

NOES: 

The resolution was declared adopted. 

  CERTIFICATION: 



 

STATE AND MUNICIPAL FACILITIES PROGRAM GUIDELINES 

 

 

GRANTS ARE SUBJECT TO THE ESTABLISHED ELIGIBILITY CRITERIA OF THE RESPECTIVE 

CAPITAL PROGRAM FROM WHICH THE PROJECT WILL BE FUNDED. IN ADDITION, CAPITAL 

COMMITMENTS MUST ADHERE TO THE FOLLOWING MINIMUM FUNDING 

RECOMMENDATION THRESHOLDS: 

 

 

 

ELIGIBLE ENTITIES:  

 

• The  State of New York and counties, towns,  cities and  villages located herein; 

• water and sewer districts;  

• the Metropolitan Transportation Authority;  

• colleges and universities;  

• public school districts; 

• public housing authorities;    

• public libraries and library systems;  

• public parks and conservancies;   

• not for profit  fire districts, departments and commissions; and  

• volunteer rescue and ambulance squads. 

 

 

ALLOWABLE USES:   

 

• Construction, improvement, rehabilitation or reconstruction of facilities owned by eligible entities;   

• the  acquisition of capital facilities and assets by eligible entities, including fixed capital assets; and  

• acquisition of certain equipment, including heavy  duty road  maintenance and construction vehicles 

pavers, snow plows, street sweepers and heavy duty fire, emergency response and law enforcement 

vehicles.     



Capital Project Description and Nomination Form 
From the State and Municipal Facilities Program 

Please complete the fields below and submit as a digital form to Steve Gold: goldsk@nysa.us 
Contact the office of Assemblyman Frank Skartados with any questions. 845-562-0888 

 

 
Legally Incorporated Name, Address and Telephone Number of Grant Recipient: 

 

Organization Name: City of Newburgh 
 

Mailing Address: 83 Broadway, Newburgh, New York 12550 

Phone Number: 845-569-7322 

Tax Identification #, (Federal Employer ID# or 501(c) #): 14-6002329 

Project Director: 

I have read the accompanying document Capital Guidelines (please type in “y/n”): 

Purpose of Project Funds. Complete this section in general terms – Funds will be used to: 

Restore Downing Park and local roads 

Project Cost 

Monument 12000 

Shelter House 6500 

Lighting/benches 47500 

Tree removal, pruning, replacing 6000 

North End Paving 53000 

Total 125000 

 
 
 
 
 
 

 
Total Grant Amount: $125.00 Date: 10/05/17 
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